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Biography – Special Agent Frank Albright

Special Agent Frank G. Albright, a supervisory criminal investigator with over 27 years of law
enforcement experience, is the Director of Policy and Programs, within the Office of
Investigative Policy and Oversight of the Office of Inspector General of the Department of
Defense (OIG, DoD). In that capacity, Special Agent Albright directs the establishment of
policy affecting the Defense Criminal Investigative Organizations, including the Defense
Criminal Investigative Service, the Army Criminal Investigation Command, the Naval Criminal
Investigative Service, and the Air Force Office of Special Investigations (AFOSI), as well as
other investigative and law enforcement organizations in the Defense agencies and the Military
Departments. Programs under Special Agent Albright’s cognizance include the OIG Subpoena
Program, responsible for oversight of between 300-400 subpoenas issued annually in support of
Defense investigations; and the DoD Contractor Disclosure Program, which provides a formal
mechanism for the intake and coordination of disclosures of potential fraud made by Defense
contractors either voluntarily, or as required by law or regulation.

Special Agent Albright accepted his position with the OIG, DoD, following a distinguished
career as an Air Force officer and special agent/criminal investigator with the AFOSI. He served
as a Commander/Special Agent in Charge three times, both home and abroad, and as a special
projects officer in the AFOSI Headquarters Fraud Directorate. His last assignment was a detail
to the OIG, DoD, where, among other duties, he reviewed the effectiveness and efficiency of
Defense Agency Offices of Inspector General. Special Agent Albright holds a Bachelor of
Science degree in Business Management and Administration from Indiana University, and a
Master of Arts degree in Crime in Commerce from The George Washington University. He is an
online faculty member of the University of Phoenix, and is a Certified Fraud Examiner
(Association of Certified Fraud Examiners).
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MICHELE MINTZ BROWN

Ms. Brown is Corporate Counsel at Science Applications International Corporation,
where she has been since August 2008. Prior to joining SAIC, she spent eleven years in
private practice, primarily at Holland & Knight LLP, where she was a member of the
firm’s government contracts practice group. Ms. Brown has broad experience in all
aspects of government contracts, including prosecuting and defending substantial
protests, litigating complex government and commercial contracting issues, handling
internal and Government-initiated investigations, drafting and negotiating complex
contractual documents, providing counsel on compliance obligations relating to federal
government contracts, and handling ethics issues pertaining to the hiring of current and
former U.S. Government employees.

Ms. Brown is a past president of the Boards of Contract Appeals Bar Association
(BCABA). She is a recipient of the BCABA President’s Award for her dedication to the
organization, and is the current Chair of the BCABA Colloquium. She is also a member
of the Editorial Board of the Public Contract Law Journal. Ms. Brown is admitted to
practice in the Commonwealth of Virginia and District of Columbia.

Ms. Brown has co-authored several articles on federal contracting issues, including:
“CICA Stay Overrides at the Court of Federal Claims: A Bright Line on the Distant
Horizon?”, 82 Federal Contracts Report 578 (Nov. 23, 2004); “The Adequacy of Award
Selection Documentation: A Changing Tide at GAO,” 78 Federal Contracts Report 695
(Dec. 2002); “Strategies for Schedules Contracting,” 3 Procurement Law Advisor 1 (Nov.
2000); and “The Recoverability of the Cost of Borrowing in Construction Contracts,” 27
Public Contract Law Journal 17 (Fall 1997).

Ms. Brown received her B.A., with high distinction, from the University of Michigan in
1994, and earned her J.D. from The George Washington University Law School in 1997.
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Robert K. Huffman, Partner

Akin Gump Strauss Hauer & Feld LLP
rhuffman@akingump.com

Office

Washington, D.C.

T (1) 202.887.4530

F (1) 202.887.4288

Robert K. Huffman represents defense, health care and other companies in contract matters and
in disputes with the federal government and with other contractors. Mr. Huffman has extensive
experience litigating contract and related issues in the Court of Federal Claims, the Armed
Services Board of Contract Appeals, the federal district courts, and the Federal Circuit and other
federal appellate courts. He also represents clients in bid protests.

A major part of Mr. Huffman’s practice involves helping companies defend against
investigations, prosecutions and civil suits alleging fraud and false claims. He has represented
clients in over a dozen False Claims Act qui tam suits. He also represents and advises companies
in connection with parallel criminal proceedings and the suspension and debarment, tax,
insurance and employment issues associated with fraud/false claims investigations and litigation.
Mr. Huffman is a chair of the Procurement Fraud Committee of the ABA Section of Public
Contract Law, and he speaks and writes extensively on False Claims Act issues.

Mr. Huffman also represents and advises companies in intellectual property matters involving
government contracts. He has extensive experience with the government contract rules relating
to intellectual property, including government patent rights, technical data rights, rights in
computer software, and the rules applicable to intellectual property in the acquisition of
commercial items and services. He serves as a chair of the Research and
Development/Intellectual Property Committee of the ABA Section of Public Contract Law, and
he also serves on the Advisory Council of the Federal Circuit.

Mr. Huffman received his B.A. in 1969 from Harvard College and his J.D. in 1973 from
Stanford Law School. He is a member of the District of Columbia Bar.

Mr. Huffman’s published works include “GSA Trade Agreements Act Certification: An Ambush
For Commercial Providers” (The Procurement Lawyer, Spring 2006); “Expert Witnesses in False
Claims Act Cases” (The Government Contractor, Jan. 23, 2002); “The Civil False Claims Act”
(West Group Briefing Papers, Sept. 2001); “Is There A Case?: A Defense Counsel’s
Perspective” (CLE International Conference on Qui Tam Litigation, March 2001); and “The
Perils of Parallel Civil and Criminal Proceedings: A Primer” (The Health Lawyer, March 1999).

Written Works
 "Climate Change and the States," Sustainable Development Law & Policy, Winter 2008



Laura K. Kennedy

Ms. Kennedy is the Senior Vice President for Ethics and Compliance at SAIC, where she has been since August
2005. Prior to joining SAIC, she was Vice President for Global Compliance at Honeywell International Inc. where
she was the Chief Compliance Officer for the company and, among other things, responsible for the company’s
compliance with all international trade laws, including ITAR, EAR, FCPA, and OFAC.

Prior to joining Honeywell in August 2000, Ms. Kennedy spent 22 years in private practice primarily at Jenner &
Block and Seyfarth, Shaw, specializing in the areas of International Trade and Government Contracts. She has
broad-based experience in all aspects of Government Contracts, including negotiations, protests, claims,
terminations, defective pricing, cost accounting, and technical data, and has litigated disputes involving billion
dollar procurements. She has designed and implemented comprehensive corporate wide compliance programs in a
wide of risk areas.

At SAIC, she reports on a quarterly basis to the Ethics and Corporate Responsibility Committee of the Board of
Directors and on an annual basis to the full Board of Directors. Among her tasks are the following:

 Revise and periodically update the Code of Business Conduct; develop corporate compliance policies
 Conduct periodic worldwide training on key compliance risk areas and Code of Business Conduct
 Manage employee “hotline”; conduct investigations; implement disciplinary/corrective actions
 Advise businesses on compliance matters and Code of Business Conduct issues
 Review Ethics and Compliance database to identify trends and conduct risk assessments
 Conduct quarterly Compliance Council meetings to analyze trends and identify risk areas
 Work with Internal Audit to audit compliance program and develop corrective action plans
 Develop process improvements and new tools to strengthen controls in key risk areas
 Investigate alleged violations and develop Voluntary Disclosures for State, Justice and Defense

Departments.
 Draft International Trade Compliance Policy; develop procedure manuals for export compliance.
 Develop new tools and process improvements to enhance compliance in export, import and FCPA
 Develop audit protocols for key compliance risk areas; conduct audits and prepare corrective action

plans
 Develop procedures and manage process for conducting due diligence reviews for acquisitions

Selected Leadership Positions
 Chair, Defense Industry Initiative (DII) Working Group, 2008 -
 Chair, Government Contracts Group; Jenner & Block, 1998-2000
 Chair, Contracts Group; Seyfarth, Shaw, 1993-1997
 President, Board of Contract Appeals Bar Association, 1996-1997
 Councilmember, American bar Association (ABA) Section of Public Contract Law (PCL), 1995-1998
 Advisory Board Member, “The International Government Contractor”, 2004
 Advisory Board Member, “The Government Contractor”, 1996-1997

Selected Lectures
 Ms. Kennedy has lectured on numerous topics including “Compliance Programs under the New

Federal Sentencing Guidelines”, “Leadership Accountability: The New Corporate Governance
Standards: “Export Compliance: Understanding Dual use”, “How to comply with FCPA”, and
“Avoiding defective pricing”.

Selected Publications
 Ms. Kennedy is an author of many publications, including The Government Contract Compliance

Handbook, Federal Publications, Inc., 1993, 1991, 1988: How to Live with the New Rules”,
Acquisition Issues, November 1993; and “Acquisitions and Mergers,” Government Contractor Briefing
Papers, Sept. 1985.

Memberships
 Ms. Kennedy is a member of the Bars of the District of Columbia and Massachusetts.

Education
 Ms. Kennedy attended Cornell Law School, J.D., 1979, and Oberlin College, B.A., Government and

Sociology, 1976 (Phi Beta Kappa).
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Steven A. Shaw

EDUCATION

 1969 Bachelor of Arts de
 1973 Juris doctorate deg

CAREER CHRONOLOGY

 1973 - 1977, assistant st
 1977 - 1979, associate, G
 1979 - 1982, Deputy Dire
 1982 - 1985, Senior Trial
 1985 - 1987, Chief, Crimi
 1987 - 1991, partner, We
 1991 - 1996, partner, How
 1996 - present, Deputy G
Washington, D.C.

AWARDS AND HONORS

 1982 and 1983 U.S. Depa
 1984 Director, Federal B
 1984 Attorney General's
 2000 Exceptional Civilian
 2002 Exemplary Civilian

BAR ADMISSIONS

 1973 Maryland
 1977 District of Columbi
 1986 Texas
 1989 New York
Steven A. Shaw, a member of the Senior Executive Service, is Deputy General Counsel
for Contractor Responsibility, Headquarters U.S. Air Force, Washington, D.C. Mr. Shaw
is the Air Force debarment and suspension official. He also manages the Air Force's
Coordination of Fraud Remedies Program.

Mr. Shaw received his law degree from the Washington College of Law, American
University, and his undergraduate degree in government from Franklin & Marshall
College.

Prior to his current appointment, Mr. Shaw was a partner in the Washington, D.C. office
of Howrey & Simon, a national law firm, and a partner in Weil, Gotshal & Manges, an
international law firm. Mr. Shaw engaged in a diverse litigation practice, specializing in
civil fraud and white-collar criminal litigation.

Mr. Shaw has also served as Chief, Criminal Division, Office of the U.S. Attorney for the
Southern District of Texas, Houston; as Senior Trial Attorney, Public Integrity Section,
U.S. Department of Justice, where he prosecuted political corruption cases; as Deputy
Director, Enforcement Division, Federal Energy Regulatory Commission; and as
assistant state's attorney, Montgomery County, Md., where he tried more than 300
FOR OFFICIAL USE ONLY
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FACULTY

Jessica Tillipman

Visiting Associate Professor of Clinical Law; Co-Director of the Outside Placement

Program

Biographical Sketch

Professor Tillipman joins the faculty as a visiting associate professor of clinical law and co-director of the Outside

Placement Program. Prior to joining GW, she was an associate in Jenner & Block's Washington, DC office, where

she was member of the firm's Government Contracts and White Collar Criminal Defense and Counseling practice

groups. Professor Tillipman joined Jenner & Block after serving as a law clerk to the Honorable Lawrence S. Margolis

of the United States Court of Federal Claims. While attending law school, she served as a judicial intern to the

Honorable Ricardo M. Urbina of the United States District Court for the District of Columbia. Professor Tillipman

graduated cum laude from Miami University (Oxford, OH) in 2000 and obtained her J.D., with honors, from the

George Washington University Law School in 2003, where she was a member of the George Washington University

International Law Review, served as the chair and author of the competition problem for the McKenna Long & 'Gilbert

A. Cuneo' Government Contracts Moot Court Competition, and published articles in the Public Contra Aldridge ct Law

Journal and Public Procurement Law Review. Professor Tillipman is a member of the bars of United States Court of

Federal Claims and the state of Virginia and the District of Columbia.

Education

B.S., Miami University; J.D., George Washington University

Email

jtillipman@law.gwu.edu

Telephone

202.994.2896
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Christopher R. Yukins
Associate Professor of Government Contracts Law
Co-Director, Government Procurement Law Program
The George Washington University Law School
2000 H Street, N.W.
Office: Lisner Hall 504
Washington, D.C. 20052
Tel. 202-994-9992/Desktop Fax 202-318-9113
cyukins@law.gwu.edu

Education: B.A., magna cum laude, Harvard University; J.D., University of Virginia

Professor Christopher Yukins (cyukins@law.gwu.edu) teaches on government contract
formations and performance issues, anti-corruption measures, bid challenges, government
contracts litigation, and comparative issues in public procurement. He is a member of the
governing council of the Public Contract Law Section of the American Bar Association, and
serves on the steering committee to the International Procurement Committee of the ABA
International Law Section. He is a faculty advisor to the Public Contract Law Journal, and has
published on procurement reform in numerous journals. Together with Professor Steven
Schooner, he runs a colloquium series on procurement reform at The George Washington
University Law School. In private practice, Professor Yukins has been an associate, partner and
counsel at leading national firms; he is currently of counsel to the firm of Arnold & Porter LLP.
He is an advisor to the U.S. delegation to the working group on reform of the UNCITRAL
Model Procurement Law.
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DEPARTMENT OF DEFENSE 

GENERAL SERVICES 
ADMINISTRATION 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

48 CFR Chapter 1 

[Docket FAR 2008–0003, Sequence 3] 

Federal Acquisition Regulation; 
Federal Acquisition Circular 2005–28; 
Introduction 

AGENCIES: Department of Defense (DoD), 
General Services Administration (GSA), 

and National Aeronautics and Space 
Administration (NASA). 
ACTION: Summary presentation of final 
rule. 

SUMMARY: This document summarizes 
the Federal Acquisition Regulation 
(FAR) rule agreed to by the Civilian 
Agency Acquisition Council and the 
Defense Acquisition Regulations 
Council in this Federal Acquisition 
Circular (FAC) 2005–28. A companion 
document, the Small Entity Compliance 
Guide (SECG), follows this FAC. The 
FAC, including the SECG, is available 
via the Internet at http:// 
www.regulations.gov. 

DATES: For effective date, see the 
document following this notice. 

FOR FURTHER INFORMATION CONTACT: For 
clarification of content, contact the 
analyst whose name appears in the table 
below in relation to the FAR case. 
Please cite FAC 2005–28, FAR Case 
2007–006. For information pertaining to 
status or publication schedules, contact 
the FAR Secretariat at (202) 501–4755. 

Rule listed in FAC 2005–28. 

Item Subject FAR case Analyst 

I ..... Contractor Business Ethics Compliance Program and Disclosure Requirements ............................................. 2007–006 Woodson. 

SUPPLEMENTARY INFORMATION: A 
summary of the FAR rule follows. For 
the actual revisions and/or amendments 
to this FAR case, refer to FAR Case 
2007–006. 

FAC 2005–28 amends the FAR as 
specified below: Item I—Contractor 
Business Ethics Compliance Program 
and Disclosure Requirements (FAR Case 
2007–006). 

This final rule amends the Federal 
Acquisition Regulation to amplify the 
requirements for a contractor code of 
business ethics and conduct, an internal 
control system, and disclosure to the 
Government of certain violations of 
criminal law, violations of the civil 
False Claims Act, or significant 
overpayments. The rule provides for the 
suspension or debarment of a contractor 
for knowing failure by a principal to 
timely disclose, in writing, to the agency 
Office of the Inspector General, with a 
copy to the contracting officer, certain 
violations of criminal law, violations of 
the civil False Claims Act, or significant 
overpayments. The final rule 
implements ‘‘The Close the Contractor 
Fraud Loophole Act,’’ Public Law 110– 
252, Title VI, Chapter 1. The statute 
defines a covered contract to mean ‘‘any 
contract in an amount greater than 
$5,000,000 and more than 120 days in 
duration.’’ The final rule also provides 
that the contractor’s Internal Control 
System shall be established within 90 
days after contract award, unless the 
Contracting Officer establishes a longer 
time period (See FAR 52.203–13(c)). 
The internal control system is not 
required for small businesses or 
commercial item contracts. 

Dated: November 5, 2008. 
Al Matera, 
Director, Office of Acquisition Policy. 
[FR Doc. E8–26810 Filed 11–10–08; 8:45 am] 
BILLING CODE 6820–EP–P 

DEPARTMENT OF DEFENSE 

GENERAL SERVICES 
ADMINISTRATION 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

48 CFR Parts 2, 3, 9, 42 and 52 

[FAC 2005–28; FAR Case 2007–006; 
Item I; Docket 2007–001; Sequence 11] 

RIN 9000–AK80 

Federal Acquisition Regulation; FAR 
Case 2007–006, Contractor Business 
Ethics Compliance Program and 
Disclosure Requirements 

AGENCIES: Department of Defense (DoD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA). 
ACTION: Final rule. 

SUMMARY: The Civilian Agency 
Acquisition Council and the Defense 
Acquisition Regulations Council 
(Councils) have agreed on a final rule 
amending the Federal Acquisition 
Regulation (FAR) to amplify the 
requirements for a contractor code of 
business ethics and conduct, an internal 
control system, and disclosure to the 
Government of certain violations of 
criminal law, violations of the civil 
False Claims Act, or significant 
overpayments. This final rule 
implements Pub. L. 110–252, Title VI, 
Chapter 1. 

DATES: Effective Date: December 12, 
2008. 

Applicability: The Contractor’s 
Internal Control System shall be 
established within 90 days after contract 
award, unless the Contracting Officer 
establishes a longer time period (See 
FAR 52.203–13(c)). The Internal Control 
System is not required for small 
businesses or for commercial item 
contracts. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Ernest Woodson, Procurement Analyst, 
at (202) 501–3775 for clarification of 
content. For information pertaining to 
status or publication schedules, contact 
the FAR Secretariat at (202) 501–4755. 
Please cite FAC 2005–28, FAR case 
2007–006. 

SUPPLEMENTARY INFORMATION: 

Table of Contents 

A. Background 
B. Discussion and Analysis 

1. Interrelationship of previous final rule, 
first proposed rule, second proposed 
rule, and new statute. 

2. Mandatory standards for internal control 
system. 

3. Mandatory disclosure to the OIG. 
4. Full Cooperation. 
5. Suspension/Debarment. 
6. Extend to violation of civil False Claims 

Act. 
7. Application to acquisition of commercial 

items. 
8. Application to contracts to be performed 

outside the United States. 
9. Other applicability issues. 
10. Additional recommendations. 
11. Regulatory Flexibility Act concerns. 
12. Paperwork Reduction Act (PRA). 
13. E.O. 12866. 

C. Regulatory Flexibility Act 
D. Paperwork Reduction Act 
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A. Background 
This case is in response to a request 

to the Office of Federal Procurement 
Policy from the Department of Justice, 
dated May 23, 2007, and the Close the 
Contractor Fraud Loophole Act, Public 
Law 110–252, Title VI, Chapter 1. This 
final rule amends the Federal 
Acquisition Regulation to require 
Government contractors to— 

• Establish and maintain specific 
internal controls to detect and prevent 
improper conduct in connection with 
the award or performance of any 
Government contract or subcontract; 
and 

• Timely disclose to the agency Office 
of the Inspector General, with a copy to 
the contracting officer, whenever, in 
connection with the award, 
performance, or closeout of a 
Government contract performed by the 
contractor or a subcontract awarded 
thereunder, the contractor has credible 
evidence of a violation of Federal 
criminal law involving fraud, conflict of 
interest, bribery, or gratuity violations 
found in Title 18 of the United States 
Code; or a violation of the civil False 
Claims Act (31 U.S.C. 3729–3733). 

• The rule also provides as cause for 
suspension or debarment, knowing 
failure by a principal, until 3 years after 
final payment on any Government 
contract awarded to the contractor, to 
timely disclose to the Government, in 
connection with the award, 
performance, or closeout of the contract 
or a subcontract thereunder, credible 
evidence of— 

A. Violation of Federal criminal law 
involving fraud, conflict of interest, 
bribery, or gratuity violations found in 
Title 18 of the United States Code; 

B. Violation of the civil False Claims 
Act; or 

C. Significant overpayment(s) on the 
contract, other than overpayments 
resulting from contract financing 
payments as defined in FAR 32.001, 
Definitions. 

DoD, GSA, and NASA published a 
proposed rule in the Federal Register at 
72 FR 64019, November 14, 2007, 
entitled ‘‘Contractor Compliance 
Program and Integrity Reporting.’’ The 
public comment period closed on 
January 14, 2008. (This was a follow-on 
case to the final rule under FAC 2005– 
22, FAR case 2006–007 that was 
published in the Federal Register at 72 
FR 65868, November 23, 2007, effective 
December 24, 2007.) A second proposed 
rule was published in the Federal 
Register at 73 FR 28407, May 16, 2008, 
entitled ‘‘Contractor Compliance 
Program and Integrity Reporting.’’ The 
public comment period on the second 
proposed rule closed on July 15, 2008. 

On June 30, 2008, the Close the 
Contractor Fraud Loophole Act (Pub. L. 
110–252, Title VI, Chapter 1) was 
enacted as part of the Supplemental 
Appropriations Act, 2008. This Act 
requires revision to the FAR within 180 
days of enactment, pursuant to 2007– 
006, ‘‘or any follow-on FAR case to 
include provisions that require timely 
notification by Federal contractors of 
violations of Federal criminal law or 
overpayments in connection with the 
award or performance of covered 
contracts or subcontracts, including 
those performed outside the United 
States and those for commercial items.’’ 
The statute also defines a covered 
contract to mean ‘‘any contract in an 
amount greater than $5,000,000 and 
more than 120 days in duration.’’ 

First proposed rule. The first 
proposed rule, published in the Federal 
Register on November 14, 2007, 
proposed the following: 

1. New causes for suspension/ 
debarment. A contractor may be 
suspended and/or debarred for knowing 
failure to timely disclose— 

• An overpayment on a Government 
contract; or 

• A violation of Federal criminal law 
in connection with the award or 
performance of any Government 
contract or subcontract. 

2. Changes to the requirement for a 
code of business ethics and conduct 
(52.203–XX). 

• Amplify the requirement to 
promote compliance with the code of 
business ethics. 

• Require timely disclosure to the 
agency Office of the Inspector General 
(OIG), with a copy to the contracting 
officer, whenever the contractor has 
reasonable grounds to suspect a 
violation of criminal law in connection 
with the award or performance of the 
contract or any subcontract thereunder. 

3. Mandatory requirements for 
internal control system based on U.S. 
Sentencing Guidelines (USSG). 

• Provide more detail with regard to 
the ongoing business ethics awareness 
and compliance program (see 52.203– 
XX paragraph(c)(1)). 

• Make all the stated elements of the 
internal control system mandatory, 
rather than examples (see 52.203–XX 
(c)(2)(ii)). 

A. Add a new paragraph requiring 
assignment of responsibility within the 
organization for the ethics awareness 
and compliance program and internal 
control system. 

B. Require reasonable efforts not to 
include as principals individuals who 
have engaged in illegal conduct or 
conduct otherwise in conflict with the 

contractor’s code of business ethics and 
conduct. 

C. Provide additional detail with 
regard to the requirement for periodic 
reviews. 

D. Require that the internal reporting 
mechanism or hotline must allow for 
anonymity or confidentiality. 

E. Provide that disciplinary action 
will be taken not only for improper 
conduct, but also for failing to take 
reasonable steps to prevent or detect 
improper conduct. 

F. Require timely disclosure, in 
writing, to the agency OIG, with a copy 
to the contracting officer, whenever the 
contractor has reasonable grounds to 
believe that a violation of Federal 
criminal law has been committed in 
connection with the award or 
performance of any Government 
contract performed by the contractor or 
the award or performance of a 
subcontract thereunder. 

G. Require full cooperation with any 
Government agencies responsible for 
audit, investigation, or corrective 
actions. 

Second proposed rule. The second 
proposed rule, published in the Federal 
Register on May 16, 2008, proposed the 
following: 

1. Require inclusion of the clause at 
FAR 52.203–13 in contracts and 
subcontracts that will be performed 
outside the United States. 

2. Require inclusion of the clause at 
FAR 52.203–13 in contracts (and 
subcontracts) for all acquisitions of a 
commercial item. However, similar to 
small businesses, a formal business 
ethics awareness and compliance 
program and internal control system are 
not required in contracts and 
subcontracts for the acquisition of 
commercial items. 

3. Add a new cause for suspension 
and/or debarment, i.e., knowing failure 
to timely disclose the violation of the 
civil False Claims Act (civil FCA) in 
connection with the award or 
performance of any Government 
contract or subcontract. 

The first two of these three proposed 
changes are now required by statute 
(Pub. L. 110–252, Title VI, Chapter 1). 
(As pointed out by one of the 
respondents, there was an error in the 
amendatory language in the Federal 
Register. At FAR 3.1004, the 
introductory text should have been 
deleted, rather than showing 5 asterisks, 
indicating that the introductory text is 
still present. However, the preamble 
made our intent very clear and this will 
be clarified in the final rule). 

Rule on Contract Debts. DoD, GSA, 
and NASA published a proposed rule, 
FAR case 2005–018, in the Federal 
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Register at 71 FR 62230, October 24, 
2006, regarding contract debts. The final 
rule was published in the Federal 
Register at 73 FR 53997, September 17, 
2008, as part of Federal Acquisition 
Circular 2005–27. The intent of this rule 
is to evaluate existing controls and 
procedures for ensuring that contract 
debts are identified and recovered in a 
timely manner, properly accounted for 
in each agency’s books and records, and 
properly coordinated with the 
appropriate Government officials. 

One of the following payment clauses 
should be included in each Government 
solicitation and contract: 
—52.212–4, Contract Terms and 

Conditions—Commercial Items, basic 
clause and Alternate I. 

—52.232–25, Prompt Payment. 
—52.232–26, Prompt Payment for 

Fixed-Price Architect-Engineer 
Contracts. 

—52.232–27, Prompt Payment for 
Construction Contracts. 
These Payment clauses for years have 

contained the requirement to 
immediately notify the contracting 
officer if the contractor becomes aware 
of any overpayment on a contract 
financing or invoice payment. 
Compliance with this requirement 
fulfills the statutory requirement of Pub. 
L. 110–252 for timely notification of 
overpayments. 

In addition, under the Contract Debts 
rule, these Payment clauses were 
modified to require that if the contractor 
becomes aware of a duplicate contract 
financing or invoice payment or if the 
contractor becomes aware that the 
Government has otherwise overpaid on 
a contract financing or invoice payment, 
the contractor shall— 

• Remit the overpayment amount to 
the payment office cited in the contract 
along with a description of the 
overpayment; and 

• Provide a copy of the remittance 
and supporting documentation to the 
contracting officer. 

Because issues of overpayment were 
addressed in FAR case 2005–018, the 
Councils did not include additional 
coverage on contract debt in the subject 
FAR Case, except for adding— 

• Knowing failure to timely disclose 
significant overpayment as a cause for 
debarment/suspension as stated at 
Subpart 9.4 Debarment, Suspension, 
and Ineligibility; and 

• A cross reference at 3.1003(a)(3) to 
this new cause of suspension/debarment 
at Subpart 9.4. 

B. Discussion and Analysis 
The FAR Secretariat received 43 

responses to the first proposed rule. The 
FAR Secretariat received comments on 

the second proposed rule from 25 
respondents of which 15 respondents 
had also submitted comments on the 
first proposed rule and 10 respondents 
were submitting comments for the first 
time. Overall, 18 of the 53 respondents 
were from Government agencies, 
including many responses from agency 
Offices of the Inspector General (OIG). 

In the second proposed rule the 
Councils specifically requested 
comments on three issues: 

• Elimination of the exemption from 
inclusion of the clause FAR 52.203–13 
for contracts and subcontracts that will 
be performed entirely outside the 
United States. 

• Elimination of the exemption from 
inclusion of the clause FAR 52.203–13 
for contracts (and subcontracts) for all 
acquisitions of a commercial item under 
FAR Part 12. 

• Requirement for mandatory 
disclosure of violations of the civil FCA 
(31 U.S.C. 3729–3733) (in the clause, in 
the internal control system required by 
the clause, and as a cause for 
suspension or debarment). 

Comments on the second proposed 
rule that do not relate to these three 
issues, unless presenting a new and 
pertinent perspective, have not been 
separately addressed in this preamble. 

1. Interrelationship of Previous Final 
Rule, First Proposed Rule, Second 
Proposed Rule, and New Statute 

a. Previous Final Rule, FAR Case 2006– 
007 

The first proposed rule under FAR 
case 2007–006 (‘‘first proposed rule’’), 
proposed increases to the requirements 
introduced by final rule, FAR case 
2006–007 (‘‘previous final rule’’), in the 
ways enumerated in the Background 
section above. Thirteen respondents 
remarked on the relationship to the 
previous final rule, some suggesting 
changes to the previous final rule as 
well as the first proposed rule. 

i. Like the previous final rule under 
2006–007. 

• No further change needed. One 
respondent expressed the belief that the 
previous final rule is adequate to protect 
the Government’s interest. Several other 
respondents supported the previous 
final rule’s voluntary disclosure. One 
respondent questioned the need for the 
first proposed rule in light of the recent 
implementation of ‘‘more expansive 
contractor compliance standards in the 
FAR.’’ 

• The first and second proposed rules 
enhance the previous rule. One 
Government agency explicitly 
supported the major provisions of both 
rules as sound business practices, 

highlighting their contribution to cost 
control as well as mission safety. 

Response: No response necessary. 
ii. Ethics code. With regard to the 

requirement for a code of conduct, one 
respondent considered that just having 
a code is meaningless. Several other 
respondents also objected to the 
requirement for a code of business 
ethics and conduct in the previous final 
rule under FAR case 2006–007, stating 
that existing contractor ethics standards 
work well and that these contractual 
requirements are redundant, add costs 
and other burdens, and are likely to 
generate additional uncertainties. 

Several respondents objected to the 
outdated method of communicating the 
code, requiring a copy to each employee 
engaged in the contract. One respondent 
recommended that it may be more 
effective to refer employees to Web sites 
or provide tutorials in person, on-line, 
or through other means. This suggestion 
could minimize burdens through the 
use of information technology, as 
requested in the preamble to the 
proposed rule for this case. 

Another respondent also objected that 
many institutions have more than a 
single code of conduct, each addressing 
different aspects of conduct that 
together cover all aspects of conduct 
that the FAR rule requires. 

Response: The Councils do not agree 
that a code of conduct is meaningless. 
It can serve several related purposes. 
For a firm’s business partners, including 
the Government, it provides a basis for 
evaluating the firm’s responsibility, 
including special standards of 
responsibility when appropriate. It also 
provides a basis for internal policy 
development, for example human 
resources policies. And when something 
goes wrong, the code is meaningful for 
enforcement and for understanding and 
perhaps incorporating lessons learned. 

While requiring establishment of a 
code will add costs and require effort on 
the part of entities that do not have 
them already, the Councils agree with 
several respondents that those resources 
are reasonable and justified to mitigate 
other and larger risks to the success and 
efficiency of Government projects. 
Because many entities already have 
made the investment, the rule will level 
the playing field in competitive 
environments. 

The Councils agree that flexibility in 
the method of communicating the code 
to employees is appropriate, and the 
rule has been changed to require that it 
be made available to each employee 
engaged in performance of the contract. 
The Councils note that the rule does not 
preclude having multiple codes of 
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conduct applicable to different segments 
of contractors’ business lines. 

iii. Training. 
• Training requirement is too 

burdensome. One respondent was 
concerned that the requirements for 
training could take substantial time 
away from performing on their contracts 
to train staff on an unknown scope of 
Federal criminal law. The Government 
would incur costs from this activity 
through delays in the fulfillment of 
contracts and increased contractor 
expenses that will be passed along to 
customers. 

Response: The Councils recognize 
that contract costs are reflected in 
prices, but do not consider schedules to 
be impacted by this requirement. By 
identifying the scope of violations of the 
Federal criminal law as those involving 
fraud, conflict of interest, bribery, or 
gratuity violations found in Title 18 of 
the United States Code, the Councils 
believe that the training requirements 
have been more clearly defined and the 
contractor’s training requirement has 
been reduced. 

• Require training on civil FCA. 
Several respondents proposed that 
Government contractors be required to 
educate their employees about the 
protections available under the civil 
FCA. The Department of Justice, 
Criminal Division (DoJ) suggested that 
contractors should also be required to 
include in their ‘‘business ethics 
awareness’’ obligation, reflected in the 
proposed rule at FAR 52.203– 
13(c)(2)(ii)(F), training on the civil FCA. 

Response: The Councils do not agree 
that it is necessary under this case to 
dictate to contractors what they need to 
cover in business ethics training. If we 
highlight education on the civil FCA, or 
other specific areas, the contractors may 
place undue emphasis only on those 
areas mentioned in the regulations. The 
business ethics training courses may 
cover appropriate education on the civil 
FCA, as well as many other areas such 
as conflict of interest and procurement 
integrity and other areas determined to 
be appropriate by the contractor, 
considering the relevant risks and 
controls. 

iv. Hotline posters. One respondent 
commented that the physical display of 
multiple hotline posters in common 
work areas is impractical and wasteful. 
Another respondent also objects to 
using hotline posters on the walls of the 
institution as being the most effective 
way of communication at every 
institution. 

Response: The issue of multiple 
hotline posters was resolved under the 
final rule 2006–007. The requirement 

for hotline posters is outside the scope 
of this case. 

b. Relationship of Second Proposed 
Rule to First Proposed Rule 

One respondent questioned whether 
certain requirements of the first 
proposed rule that did not appear in the 
second proposed rule had been deleted. 

Response: The preamble of the second 
proposed rule specified that it included 
only the sections of the rule affected by 
the three changes; it was only 
addressing three issues, not providing a 
completely revised proposed rule. 
Therefore, the fact that language in the 
first proposed rule that would not be 
affected by the 3 issues of concern was 
not repeated in the second proposed 
rule does not imply that that language 
was being deleted. 

c. Relationship of Second Proposed Rule 
to New Statute 

One respondent recommends that any 
disclosure requirement be limited to 
violations of the types specified in the 
‘‘Closing the Contractor Fraud Loophole 
Act (Pub. L. 110–252, Title VI, Chapter 
1)’’ (i.e., exclude violations of the civil 
FCA). This respondent also states that 
the statute does not require the 
disclosure to the OIG and the penalties 
of debarment/suspension are not 
required by the new statute, so should 
be eliminated. 

Another respondent also makes the 
point that since the new law does not 
address disclosure of violations of the 
civil FCA, that requirement should not 
be included in the final rule under this 
case. 

One respondent notes particularly 
that the new law does not require the 
‘‘reasonable grounds to believe’’ 
standard, reporting to the Inspector 
General, or failure to report as an 
independent basis for suspension or 
debarment. 

Response: This rule was initiated as a 
matter of policy. Although the new 
statute reinforces and provides a 
statutory basis for some aspects of the 
rule, the fact that any part of the rule is 
not required by statute does not alter the 
rationale that provided the 
underpinning for those aspects of the 
rule. Each aspect of the rule not 
required by statute must be considered 
on its own merits. 

2. Mandatory Standards for Internal 
Control System 

a. Minimum Requirements for the 
Internal Control System 

One respondent considered that the 
previously recommended, now 
mandatory, internal control practices 

will be inadequate if they are 
considered to be maximum as well as 
minimum requirements. Another 
respondent considered the 
establishment of an internal control 
system that satisfies a laundry list of 
mandates will be overly burdensome. 
Another respondent would prefer that 
contractors be left free to choose to 
implement the USSG ‘‘in the prudent 
exercise of their business discretion,’’ 
rather than being required to do so. 
Likewise, another respondent stated that 
contractors may want to consider the 
USSG in designing compliance 
programs but, absent a statute or 
Executive order, they should not be 
made mandatory in the regulations. 

Response: The rule does reflect 
minimum expectations. Competing 
firms are free to establish the highest 
ethical standards they consider to be 
appropriate to the business at hand. 
This case establishes a framework for 
institutional ethics management and 
disclosure and does not prescribe 
specific ethical requirements. 

b. Relation of Rule to the USSG 
i. Rule is consistent with the USSG. 

An agency OIG stated that the proposed 
rule should benefit Federal contractors. 
It provides guidance for contractors 
consistent with U.S. Sentencing 
Commission guidance on effective 
compliance and ethics programs for 
organizations. Compliance with the rule 
should assist contractors subject to the 
Sarbanes-Oxley Act of 2002 in fulfilling 
their responsibilities under the Act. 

Response: None needed. 
ii. USSG should be incorporated by 

reference. Several respondents 
commented that rather than using the ad 
hoc form of the USSG standards for 
compliance and ethics program, the 
actual USSG standards should simply 
be incorporated by reference. 
Conformity with the USSG will prevent 
contractors unknowingly failing to 
comply with all the USSG although 
complying with the FAR. Formal 
adoption of the USSG will create 
uniform criteria. A respondent 
recommended that all the descriptive 
paragraphs in (ii) be deleted, instead 
inserting: ‘‘The Contractor’s internal 
control system shall provide for a 
compliance and ethics program that 
meets the standards of the Federal 
Organizational Sentencing Guidelines, 
as amended from time to time, United 
States Sentencing Commission 
Guidelines Manual: Sentencing of 
Organizations, section 8B2.1. 

Response: These respondents would 
use the USSG Guidelines, in place of the 
FAR spelling out the required elements 
of internal control systems. However, 

VerDate Aug<31>2005 18:57 Nov 10, 2008 Jkt 217001 PO 00000 Frm 00005 Fmt 4701 Sfmt 4700 E:\FR\FM\12NOR3.SGM 12NOR3m
st

oc
ks

til
l o

n 
P

R
O

D
1P

C
66

 w
ith

 R
U

LE
S

3

13



67068 Federal Register / Vol. 73, No. 219 / Wednesday, November 12, 2008 / Rules and Regulations 

the Councils prefer to spell out the 
elements. This lets the contractors know 
what is expected. The USSG are the 
source of the FAR text, but the FAR text 
is intentionally not adopting them 
verbatim. The procurement regulations 
are not the USSG; the contractor setting 
up an internal control system is in a 
different situation than a company 
accused of a crime. Some elements of 
the USSG are not appropriate for a 
procurement regulation. However, by 
making the minimum requirements 
generally consistent with the USSG, the 
Councils believe that a contractor 
should be in a better position if accused 
of a crime. 

iii. Essential parts of the USSG are 
missing. One respondent commented 
that essential parts of the USSG are 
missing. One example is the reference to 
the use of an incentive system in 
compliance programs that encourages 
and rewards companies for 
implementing effective programs, 
following the model of the 
Organizational Sentencing Guidelines. 
The respondent recommends modifying 
52.203–13(c)(1)(ii)(E) by inserting after 
‘‘detect improper conduct’’ the words 
‘‘and appropriate incentives to perform 
in accordance with the compliance and 
ethics program’’. 

Another example the respondent uses 
is the standard for effectively 
responding to violations, and taking 
steps to prevent recurrence. Without 
these, a company’s program would not 
be considered effective under the USSG. 

Response: The Councils note that the 
respondent must have intended to cite 
FAR 52.203–13(c)(2)(ii)(E). The 
Councils do not want to require 
incentives for employees within 
contractors’ internal control systems. 
This is within companies’ discretion. 
The mitigating factors for debarment 
(9.406–1(a)) already include 
consideration of remedial action (e.g., 
(6), (7), and (8)) taken by the contractor. 

The FAR does cover responding to 
violations, and preventing recurrence, 
in FAR 52.203–13(c)(2)(i), and 
throughout (c)(2)(ii). 

c. Principals 

Several respondents asked for 
interpretation of the clause paragraph 
(c)(2)(ii)(B) requirement that the internal 
control system provide for reasonable 
efforts not to include within the 
organization principals whom due 
diligence would have exposed as having 
engaged in conduct that is illegal or 
otherwise in conflict with the 
Contractor’s code of business ethics and 
conduct.’’ 

• Is the ‘‘organization’’ the entire 
contractor, instead of the organization 
responsible for the code? 

• Is the code retroactive to catch 
criminal behavior in the past? 

• Is it only Federal crimes, or state 
and local as well? 

• What about non-criminal behavior 
that did not violate the Contractor’s 
code at the time? 

• What kind of due diligence is 
necessary—a simple pre-employment 
questionnaire, or instead a costly 
background check with interviews of 
friends and neighbors? 

Response: 
• The Councils have revised the draft 

final rule (paragraphs (c)(2)(ii)(A), (B), 
and (C) of the clause 52.203–13) to 
eliminate use of the term 
‘‘organization’’. This term was a 
carryover from the USSG. This rule is 
addressed to the contractor—the entity 
that signed the contract, and 
subcontractors thereunder. 

• The code of conduct is not itself 
retroactive. However, it is necessary to 
distinguish conduct of an employee 
during his/her employment, from past 
conduct uncovered during a background 
check of a prospective hire. That past 
conduct need not be disclosed to the 
Government, but should be part of the 
decision whether to hire the individual. 

• Past criminal behavior of any type, 
even criminal behavior unrelated to 
contracting, calls into question whether 
the individual at the present time has 
integrity and is a proper role model for 
company staff. This is not a mandate to 
fire the individual, but to determine 
whether the individual is currently 
trustworthy to serve as a principal of the 
company. 

• Behavior that was not criminal and 
did not violate a business’s code as it 
existed at the time, is not the subject of 
this rule. In response to this comment, 
the Councils have revised paragraph 
(c)(2)(ii)(B) to delete the words ‘‘illegal 
or otherwise.’’ The term ‘‘illegal’’ is too 
broad and could include even a traffic 
violation. The Contractor’s code of 
business ethics and conduct should 
cover the types of behavior that this 
requirement is intended to address. 

• The level of background check 
required depends on the circumstances. 
This is a business decision, requiring 
judgment by the contractor. 

The source of the FAR clause 
paragraph (c)(2)(ii)(B) is the USSG 
Manual paragraph 8B2.1.(b)(3). The 
Commentary on this paragraph includes 
this statement: ‘‘With respect to the 
hiring or promotion of principals, an 
organization shall consider the 
relatedness of the individual’s illegal 
activities and other misconduct (i.e., 

other conduct inconsistent with an 
effective compliance and ethics 
program) to the specific responsibilities 
the individual is anticipated to be 
assigned and other factors such as: (i) 
the recency of the individual’s illegal 
activities and other misconduct; and (ii) 
whether the individual has engaged in 
other such illegal activities and other 
such misconduct.’’ 

d. Periodic Review 

One respondent asked for an 
interpretation of the clause paragraph 
(c)(2)(ii)(C) requirement for periodic 
review of business practices. For 
‘‘monitoring and auditing’’, is standard 
business practice and generally 
acceptable accounting principals 
sufficient? What system for assessing 
the ‘‘risk of criminal conduct’’ would be 
sufficient? Is there a Government 
program that is an acceptable process? 

Response: Standard business practice 
for ‘‘monitoring and auditing to detect 
criminal conduct’’ which conforms to 
generally accepted accounting 
principles should be sufficient. The 
‘‘monitoring and auditing’’ is 
amplification of the current FAR 
requirement for periodic review and 
auditing, from the FAR case 2006–007 
published in November 2007. 

One respondent stated that annual 
audits of research processes may already 
review compliance with policies for 
ethical conduct of research funded 
under Federal contracts. The FAR can 
acknowledge, through an Alternate to 
the clause, that duplication of review is 
not required where reviews under other 
rules already cover the necessary 
subjects. 

Response: The FAR is not requiring 
wasted duplication of effort. No change 
to the regulation is necessary. 

3. Mandatory Disclosure to the OIG 

Of the 43 respondents that 
commented on the first proposed rule, 
36 commented specifically on sub- 
paragraph (b)(3) of the clause 52.203–13, 
Contractor Code of Business Ethics and 
Conduct, which requires mandatory 
disclosure, in writing, to the agency 
OIG, with a copy to the contracting 
officer, whenever the contractor has 
reasonable grounds to believe that a 
principal, employee, agent, or 
subcontractor of the contractor has 
committed a violation of Federal 
criminal law in connection with the 
award or performance of the contract or 
any subcontract thereunder. 

Six agency OIGs, as well as several 
Government agencies all specifically 
concurred with the mandatory 
disclosure of violations by contractors. 
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Other respondents, including agency 
OIGs, while concurring with mandatory 
disclosure, suggested improvements in 
the way this requirement is 
implemented in the rule. 

The other 17 respondents that 
commented specifically on the 
mandatory disclosure disagreed with 
this approach and recommended 
voluntary disclosure. 

a. Need for Mandatory Disclosure 

Note that the following comments in 
this section all preceded the enactment 
of the statute that requires mandatory 
disclosure, so that the issues are now 
primarily moot. 

i. Major departure from long-standing 
policy. One respondent stated that this 
rule is a major departure from long- 
standing and proven Federal policies 
that encourage voluntary disclosures. 
Likewise, another respondent stated that 
mandatory disclosure runs counter to 
many established Government 
processes. One respondent considered 
the proposed regulation to be a ‘‘sea 
change’’ in the fundamental approach to 
compliance followed by the 
Government. Another respondent noted 
that in 1986 a proposal from DoD to 
make fraud disclosures mandatory 
foundered on ‘‘state action’’ grounds. In 
1988, then Secretary of Defense Richard 
Cheney withdrew a proposed rule that 
would have governed such programs on 
the grounds that ‘‘to be meaningful, 
corporate codes of conduct must be 
adopted by contractors voluntarily, not 
mandated in procurement regulations 
(54 FR 30911)’’. Another respondent 
also cited a 1996 GAO report on the 
DoD Voluntary Disclosure Program 
(GAO/NSIAD–96–21) in which the GAO 
quotes the DoJ as praising the DoD 
Voluntary Disclosure Program. 

Several respondents cited the DFARS 
regulations as being a model for 
voluntary disclosure. Several other 
respondents stated that many Federal 
agencies that have considered 
mandatory disclosure rules have 
declined to adopt them in favor of 
voluntary disclosure programs (e.g., 
Department of Health and Human 
Services in 2000 (65 FR 40170) and in 
2004 (69 FR 46866)). 

Response: There is no doubt that 
mandatory disclosure is a ‘‘sea change’’ 
and ‘‘major departure’’ from voluntary 
disclosure, but DoJ and the OIGs point 
out that the policy of voluntary 
disclosure has been largely ignored by 
contractors for the past 10 years. In 
addition, in that same time period 
mandatory disclosure has been adopted 
for banks and public companies and 
stressed by the U.S. Sentencing 

Commission and DoJ, as further 
discussed in the following sections. 

ii. Is voluntary disclosure working? 
Various respondents stated that the 
proposed rule fails to demonstrate that 
there is a need for change based on 
failure of voluntary disclosure. 
According to these respondents, neither 
DoJ nor the Councils have cited data 
supporting the claim that voluntary 
disclosure is not effective. One 
respondent stated that a purported 
paucity of participants in the DoD IG 
Voluntary Disclosure Program does not 
establish a decline in contractor 
disclosures to the Government sufficient 
to justify a mandatory disclosure 
requirement. Another respondent stated 
that DoJ is comparing the last few years 
to data from 20 years ago. One 
respondent cited disclosures for FY 
2005–2007 that are relatively level. 
Another respondent cited the December 
2006 issue of Corporate Counsel that 
voluntary disclosures are increasing 
rather than decreasing, citing Mr. Mark 
Mendelssohn of DoJ and a recent report 
by Sherman & Sterling. Even if there is 
a decline in disclosure under the DoD 
Voluntary Disclosure Program, another 
respondent found that the leap to 
mandatory disclosure ‘‘gives rise to a 
perverse implication that justification 
for mandating regulations can be 
asserted simply because no one has 
shown that the activity to be regulated 
is not happening.’’ 

One respondent stated that the 
assumptions about the reason for the 
decrease are misplaced. Another 
respondent firmly believed that there is 
need for analysis of the reasons for any 
decline in voluntary disclosures. Even if 
mandatory disclosures to the DoD IG 
Voluntary Disclosure Program are 
decreasing, several respondents 
suggested the following possible 
explanations: 

• Less emphasis by DoD. 
• Fewer reportable violations. 
• More instances resolved as contract 

matters, with reports to contracting 
officers or heads of contracting activities 
or to audit agencies like DCAA and 
DCMA. 

• Perception that the Government is 
slow in processing voluntary 
disclosures. 

• Lack of restrictions on use of 
disclosure reports in criminal or civil 
actions or in administrative actions 
against individuals. 

One respondent elaborated that there 
may be fewer voluntary disclosures 
because self-governance is working to 
prevent and detect contract formation 
and contract performance issues before 
they result in criminality or civil fraud. 
Reduction in the rate of voluntary 

disclosures would be an expected 
byproduct of improved internal 
processes, enhanced training, better 
internal controls, and an improved 
culture of ethics and compliance. 

One respondent stated that a number 
of companies have commented that 
delays in processing disclosures to the 
OIG are a significant factor in their 
decision to report problems to the 
contracting officer instead of to the DoD 
Voluntary Disclosure Program. 

One respondent suggested other 
avenues for disclosure that are more 
relevant to the kinds of illegal activity 
being found these days, such as— 

• The DoJ Antitrust Division. 
Voluntary disclosures to DoJ have 
increased as disclosures to the DoD IG 
program have decreased (see http:// 
www/usdoj.gov/atr/public/speeches/ 
232716.htm#N_1_); 

• The Department of State Directorate 
of Defense Trade Controls. This program 
has been very successful at inducing 
voluntary disclosures (see GAO–05–234 
(Feb 2005)); and 

• Foreign Corrupt Practices Act. 
Enforcement actions for violations of the 
FCPA have also grown, again largely 
due to voluntary disclosures made by 
corporations (see ‘‘U.S. Targets Bribery 
Overseas Globalization; Reforms Give 
Rise to Spike in Prosecutions,’’ The 
Washington Post (Dec 5, 2007)). 

One respondent suggested that 
mandatory reporting should be replaced 
with a strong voluntary disclosure 
program modeled after the DoJ Antitrust 
Division’s Corporate Leniency 
Programs. 

Another respondent noted that it is 
DoJ, not DoD, that apparently believed 
that the mandatory disclosure 
provisions were necessary. This 
respondent interpreted this to mean that 
DoD is satisfied with the number and 
types of disclosures being made. 

One respondent stated that DoJ 
should be required to demonstrate that 
there is an upward trend of criminal 
prosecutions of the top 100 Government 
contractors where it was established 
that contractor principals were aware of 
violations of the law and made a 
conscious decision not to disclose those 
violations to the Government. Similarly, 
another respondent suggested that DoJ 
should offer factual support for its thesis 
that crimes are occurring and being 
found and yet not being reported 
voluntarily. One respondent also 
wanted DoJ to explain why other less 
burdensome changes, such as improving 
the existing voluntary disclosure 
programs, cannot be used to achieve the 
desired result. 

On the other hand, in the DoJ letter of 
May 23, 2007, DoJ stated that its 
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experience suggests that few 
corporations have actually responded to 
the invitation of DoD that they report or 
voluntarily disclose suspected instances 
of fraud. An agency OIG stated that the 
vast majority of crimes involving 
contractors that it investigates are not 
reported by the contractor. Another 
agency OIG stated that Government 
contractors are coming forward 
significantly less frequently with 
voluntary disclosures. It considered that 
this mandatory requirement may be the 
most effective way for the Government 
to monitor its vendors. 

Response: In the DoJ letter dated May 
23, 2007, which requested the 
Administrator of the Office of Federal 
Procurement Policy, Mr. Paul Denett, to 
open this case, DoJ states that its 
experience suggests that few companies 
have actually responded to the 
invitation of DoD to report or 
voluntarily disclose suspected instance 
of fraud. The respondents do not 
dispute that relatively few contractors 
are using the DoD Voluntary Disclosure 
Program. The contractor groups, in their 
public comments on the rule, implicitly 
concede that the Voluntary Disclosure 
program is not being used and blame 
DoJ and the OIG. Some claim that 
informal disclosures are being made to 
the contracting officers but offer no 
specific evidence. 

Even if it is true that there are 
comparatively fewer violations now 
than 20 years ago or that some situations 
are resolved administratively, there are 
still significant numbers of violations 
occurring and being prosecuted that 
have not been self-disclosed. 

Importantly, the incentive to self- 
disclose Antitrust violations is not 
applicable. Antitrust deals with the 
Sherman Act and the Clayton Act, 
which prohibit conspiracy in restraint of 
interstate or foreign trade and regulate 
practices that may be potentially 
detrimental to competition (price 
discrimination, exclusive dealing 
contracts, etc.). Under the Antitrust 
Division’s Corporate Leniency Program, 
the first company that reports the 
violation receives immunity from 
prosecution. That type of circumstance 
does not apply here. 

iii. Existing legal requirements and 
regulations as models for the rule. 

In the DoJ letter of May 23, 2007, DoJ 
stated that— 

• Unlike healthcare providers or 
financial institutions, there is at present 
no general requirement that contractors 
alert the Government immediately as a 
matter of routine when fraud is 
discovered; 

• DoJ has been careful not to ask 
contractors to do anything that is not 

already expected of their counterparts in 
other industries; 

• Our Government’s expectations of 
its contractors has not kept pace with 
the reforms in self-governance in 
industries such as banking, securities, 
and healthcare. Several respondents all 
considered that for far too long 
contractors have played by different 
rules than their counterparts in other 
industries, such as health care providers 
and research grant recipients. A 
Government agency commented that 
healthcare providers and banks have 
had such a requirement for many years. 
An agency OIG commented that in the 
past 15 years there have been significant 
reforms in industries such as banking, 
securities, and healthcare, yet we have 
not asked the same of Government 
contractors. 

In the DoJ letter of May 23, 2007, DoJ 
stated that the requested changes are 
modeled on existing requirements found 
in other areas of corporate compliance 
such as the Sarbanes-Oxley Act of 2002 
and expand slightly on the Contractor 
Standards of Conduct in DFARS 
203.7000. DoJ also noted that the 
National Reconnaissance Office (NRO) 
has begun requiring its contractors to 
disclose contract fraud and other illegal 
activities. 

a. More far-reaching. However, one 
respondent stated that the proposed rule 
imposes substantially more far-reaching 
and draconian disclosure obligations on 
Government contractors than those 
presently made applicable to financial 
institutions by submission of Suspicious 
Activity Reports (12 CFR 21.11). The 
financial institution has to report a 
crime if the financial institution is an 
actual or potential victim of the criminal 
activity. Where a contractor is a victim 
of a crime committed by an employee or 
another person, the employee’s conduct 
is not imputed to the contractor. 
Therefore, the corporation does not 
incur the risk of criminal liability when 
it reports an employee violation and is 
not incriminating itself. 

According to another respondent, the 
current laws and regulations are not 
sweeping and burdensome, but are 
specific and narrowly focused. The 
respondent pointed out that the Anti- 
Kickback Act and Foreign Corrupt 
Practices Act limit their mandatory 
disclosure to a very limited class of 
activity. The respondent also pointed 
out that Sarbanes-Oxley contemplates 
internal reporting mechanisms and 
review mechanisms at the highest levels 
before any reporting occurs. The other 
respondent also addressed the internal 
control certification required by the 
Sarbanes-Oxley Act of 2002. Sarbanes- 
Oxley applies to a contractor that is a 

public company. Section 302 of 
Sarbanes-Oxley does not require that a 
public company disclose to the 
Government conduct it believes may be 
a violation of criminal law. 

Response: Many of the public 
comments reveal a basic 
misunderstanding of the existing 
mandatory disclosure requirements 
found in the healthcare, banking, and 
securities areas. Each requirement 
effectively mandates disclosure of fraud 
as broad as the particular regulatory 
issue being addressed can reach. 
Beyond that limitation, these other 
requirements are no more limited than 
the proposed rule, particularly with the 
further changes in the final rule with 
regard to the types of Federal crimes 
covered. 

In particular, the Councils do not 
agree with the interpretation of 12 CFR 
21.11. 12 CFR 21.11 requires financial 
institutions to report suspicious 
activities committed or attempted 
against the bank or involving a 
transaction or transactions conducted 
through the bank, where the bank was 
used to facilitate a criminal transaction. 

Even though Section 302 of Sarbanes- 
Oxley does not require a public 
company to disclose to the Government 
conduct it believes may be a violation 
of criminal law, there are pre-existing 
securities laws and regulations that 
require disclosure to the SEC. Sarbanes- 
Oxley does not provide immunity from 
prosecution for wrong-doing but 
provides protection against third-party 
liability with regard to a lawsuit by the 
persons accused of wrongdoing. 

b. Conforming the FAR? One 
respondent stated that if the FAR 
Council is relying on conforming the 
FAR to regulations applicable to other 
industries as a justification, the Council 
should state this explicitly and provide 
a detailed analysis of the regulations in 
other areas on which it is relying. 

Response: The Councils did not rely 
on conforming the FAR to regulations 
applicable to other industries as a 
justification, but merely cited some 
parallels. The FAR regulations are 
designed to suit the particular 
circumstances of acquisition. 

c. Particular public need/statutory 
basis? One respondent stated that 
current disclosure programs are not 
instructive. The respondent also stated 
that these programs are targeted towards 
a particular public need, and in most 
cases are the product of legislation that 
was enacted in response to a particular 
public scandal or important national 
need. In enacting statutory schemes, 
Congress saw a particular need and 
targeted legislation to address the 
particular need (Sarbanes-Oxley, the 
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Anti-Kickback Act, the Foreign Corrupt 
Practices Act, and banking laws). 

Several respondents were concerned 
that the same justification does not exist 
for this proposed rule as the cited 
statutes and regulations. One 
respondent stated that the Council has 
not provided a rational basis to explain 
why such a significant change to the 
FAR is necessary. The respondent 
asserted that the proposed rule could be 
challenged under the Administrative 
Procedure Act (APA) because the FAR 
Council has not provided a ‘‘rational 
basis’’ to justify the mandatory 
disclosure requirement, nor is there 
statutory authority behind the FAR 
Council to issue a regulation providing 
for mandatory disclosure of criminal 
acts. The respondent therefore 
concluded that the FAR Council lacks 
the authority to issue the regulation (See 
AFL/CIO v. Kahn, 472 F. Supp. 99 
(D.D.C. 1979), rev’d, 618 F. 2d 784 
(D.C.Cir. 1979)). One respondent saw 
this as particularly important in light of 
DoJ’s reliance upon the example of other 
statutorily-mandated disclosure 
programs (Sarbanes-Oxley, Foreign 
Corrupt Practices Act, etc.) as 
justification for this regulatory 
initiative. The respondent stated that 
the mandatory disclosure provisions in 
the proposed rule are neither the 
product of specific findings or 
legislation, nor any perceived critical 
national need, and thus are not 
appropriately compared to other 
existing mandatory disclosure programs. 

Response: The DoJ proposed a 
mandatory disclosure program in order 
to emphasize the critical importance of 
integrity in contracting. The public 
demands honesty and integrity in 
corporations with which the 
Government does business. If there is 
concern that there is not a current 
public need warranting proceeding with 
this case, the Councils cite the public 
outcry over the overseas exemption in 
the first proposed rule and the recent 
enactment of the Close the Contractor 
Fraud Loophole Act (Pub. L. 110–252, 
Title VI, Chapter 1). The Act requires 
exactly what the first rule proposed, 
except that the overseas and commercial 
item exemptions have been eliminated. 
However, the rule did not require this 
legislation in order to have the authority 
to proceed in this case. The Councils 
issue rules under the authority of the 
Office of Federal Procurement Policy 
Act as well as 40 U.S.C. 121(c), 10 
U.S.C. chapter 137, and 42 U.S.C. 
2473(c). The Administrator for Federal 
Procurement Policy may prescribe 
Governmentwide procurement policies 
to be implemented in the FAR (41 
U.S.C. 405). This case was opened at the 

request of OFPP. This case is making 
clear what was already expected. It is 
not unreasonable or ‘‘capricious’’ to 
require contractors doing business with 
the Government to disclose violations of 
the civil False Claims Act (civil FCA) or 
a violation of Federal criminal law 
involving fraud, conflict of interest, 
bribery, or gratuity violations found in 
Title 18 of the United States Code that 
have occurred in connection with the 
award, performance, or closeout of any 
Government contract performed by the 
contractor or a subcontract thereunder. 
Existing DoJ guidelines addressing 
corporate prosecution standards, while 
certainly not providing amnesty, suggest 
that if a company discloses such 
violations, the prosecution will be of the 
individuals responsible for the 
violation, not the entire organization. 

d. Empirical support that mandatory 
disclosure will achieve the Councils’ 
objective. One respondent stated that 
mandating disclosure without empirical 
support to show that it will achieve the 
Councils’ objectives will be susceptible 
to challenge. The APA requires courts to 
strike down rules devoid of factual 
support. Another respondent also cited 
the APA, and that a rule may be set 
aside if it is arbitrary or capricious (5 
U.S.C. 706). 

Response: The Councils point to the 
testimony from DoJ and various OIGs 
that the experience with the NRO 
mandatory disclosure clause has been 
positive (see next paragraph). The 
Councils further cite the enactment of 
the Close the Contractor Fraud Loophole 
Act (see prior section), which now 
mandates many of these revisions to the 
FAR. 

e. The NRO requirement. An agency 
OIG noted that similar contractually 
imposed disclosure requirements have 
been successfully implemented by the 
NRO. According to DoJ, the NRO reports 
that this requirement has improved its 
relationships with its contractors and 
enhanced its ability to prevent and 
detect procurement fraud. Another 
agency OIG stated that adoption of the 
NRO clause resulted in increased and 
earlier disclosure of wrongdoing and 
better working relationships built upon 
greater sharing of information and trust. 
It also led to the conclusion that it is 
more effective for a contractor to 
mandatorily disclose information 
pursuant to a requirement, than it is for 
a contractor to be in a position of 
offering up information that it could be 
criticized, or even sued, for providing. 

One respondent, however, stated that 
the NRO requirement is not an 
appropriate model for all Government 
contractors because it requires 
disclosure of potential illegal activity 

related to the conduct of intelligence 
operations in the interest of national 
security and thus is not instructive. In 
fact, according to another respondent, 
the unique nature of the NRO and its 
responsibilities are major reasons cited 
as justification for its disclosure 
program. Similarly, the other 
respondent stated that, while the NRO’s 
mandatory disclosure program was not 
the product of legislation, it was the 
direct product of an obvious and public 
awareness that we live in a different 
world after September 11, 2001. 

Furthermore, several respondents 
cited problems with the NRO disclosure 
program. One respondent stated that ‘‘it 
is far from clear at this point whether 
the NRO mandatory disclosure program 
is or will be productive’’, citing 
anecdotal reports from the contractor 
community suggesting that the program 
is not as effective as the NRO claims. 
One respondent cited problems 
experienced by contractors subject to 
the NRO OIG reporting clause, claiming 
that the NRO OIG has inserted itself in 
the administration of contracts by using 
the clause as the basis to become 
involved in all aspects of the contractor 
ethics functions and corporate 
investigations. For example, the 
respondent stated that the OIG has used 
this clause to investigate, as a Federal 
offense, matters as mundane as 
employees who have been disciplined 
for leaving work early while reporting 
they were present. The respondent does 
not believe that OIG agents should be 
routinely involved in company internal 
ethics functions and contract 
administration. The respondent quoted 
Mr. Paul Denett, Administrator of the 
Office of Federal Procurement Policy: 
‘‘The IG serves a purpose, but it needs 
to be limited to core areas.’’ 

However, the response from the 
National Procurement Fraud Task Force 
(NPFTF), signed by the IG of the NRO, 
stated that the requirement for 
mandatory reporting has worked very 
well at NRO: The reporting of 
wrongdoing has increased, comes 
earlier, and has led to a good working 
relationship. NPFTF considers that this 
model can have a similar impact across 
the Federal Government, and that the 
situation at NRO is not unique. 

Response: Almost all the agency OIGs 
submitting public comments cite the 
success of the clause initiated by the 
NRO OIG as a reason for supporting this 
rule for their agency procurements. 

As to limiting the role of the OIG to 
its core area, the core area of the OIG is 
to investigate fraud, conflict of interest, 
bribery, and gratuity violations. OIG 
agents will not be routinely involved in 
company internal ethics functions and 
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contract administration unless 
violations are disclosed. The final rule 
has been revised to more closely focus 
the situations that must be disclosed by 
limiting violations of criminal law to 
violations involving fraud, conflict of 
interest, bribery, or gratuity violations 
found in Title 18 of the United States 
Code (see B.3.b.iii.). 

iv. Will mandatory disclosure make 
reporting easier or better? In the DoJ 
letter of May 23, 2007, DoJ stated that 
if the FAR were more explicit in 
requiring such notification, it would 
serve to emphasize the critical 
importance of integrity in contracting. 
An agency OIG stated that the 
requirement will simplify the 
contractors’ decision on whether to 
disclose suspected violations. Likewise, 
another agency OIG stated that the 
contractor is in a stronger position when 
reporting for the purpose of complying 
with a mandatory requirement than if 
voluntarily disclosing information, for 
which it could be criticized, or even 
sued. Another agency OIG commented 
that making self-reporting a requirement 
gives the honest contractor employees 
necessary leverage over those who may 
seek to shield the employer when 
wrongdoing is noticed or suspected. 

On the other hand, some other 
respondents believed that if employees 
know that everything they report will be 
passed on to the Government, this may 
result in less reporting up the chain of 
the company rather than more. One 
respondent saw substantial potential to 
decrease rather than enhance 
cooperation with company compliance 
efforts. 

The respondent was concerned that 
the likelihood of severe consequences 
will necessarily change the relationship 
of the company and its employees. 
Every interview will have the potential 
of resulting in employees being 
reported. It may be that investigative 
targets may not only be entitled to 
counsel, but to Miranda warnings, if the 
company is deemed to be acting on 
behalf of the Government. Further, 
another respondent was concerned that 
mandatory reporting may violate 
existing contracts with a labor union 
and may be an unfair labor practice if 
imposed without bargaining, citing 
American Elec. Power Co., 302 NLRB 
161(1991). Resistance by the employees 
can undercut the entire compliance 
program. A respondent also believed 
that employees may be reluctant to 
come forward if they are aware that the 
contractor will be required to report 
their co-workers, or report the company 
itself, to the OIG. This respondent cited 
studies by the framers of the USSG who 

undertook significant research 
addressing these issues. 

Response: The Councils believe that 
by mandating disclosure, contractor 
executives and their counsel will be 
more inclined to make the required 
disclosure to the OIG, as opposed to 
either not disclosing or informally 
alerting the contracting officer, who is 
not in a position to evaluate the 
criminal behavior of individual 
employees. By mandating disclosure to 
the OIG, the rule will add weight to the 
arguments inside a corporation that 
good business practices in the long run 
favor compliance and disclosure. 
Nothing in the proposed rule requires 
administration of ‘‘Miranda’’ warnings. 
The rule does not place contractors in 
the role of law enforcement officers. 
With regard to the concerns about labor 
agreements, contractors can find ways to 
disclose without violating labor union 
provisions that protect individual 
privacy of workers. 

v. Cooperative atmosphere more 
effective. According to one respondent, 
voluntary disclosure fosters a 
cooperative environment and rewards 
contractors that adopt effective internal 
controls. Another respondent 
considered that it is a key principle to 
promote self-governance as the 
preferred model to ensure compliance. 
This respondent quoted the Packard 
Commission findings in June 1986 that 
self-governance is the most promising 
mechanism to foster improved contract 
compliance. Self-governance makes the 
difference between responsibility for 
compliance and a mere facade of 
compliance. This respondent concluded 
that, based on 20 years of experience, 
both scholars and industry leaders 
believe that the current system of 
voluntary disclosure encourages 
companies to develop a stronger culture 
while still affording the Government 
broad remedies to protect the 
Government’s interests. Under 
mandatory disclosure, contractors may 
focus on the ambiguities of the letter of 
the rule rather than the spirit of mutual 
commitment. One respondent expressed 
long standing support for and 
experience with voluntary self- 
reporting. It is concerned that 
mandatory self-reporting could 
discourage partnerships with the 
Government. One respondent cited the 
‘‘fundamental principle’’ that contractor 
compliance programs resulting from 
internal company commitments to 
ethical behavior are more likely to be 
effective in preventing illegal behavior 
than programs imposed by ‘‘overbearing 
regulations.’’ 

Response: The Councils disagree. See 
‘‘Is voluntary disclosure working?’’ at 
paragraph B.3.a.ii. 

vi. Incentives. Several respondents 
contended that existing Government 
programs and contractor initiatives offer 
ample incentives for contractors to 
voluntarily report procurement 
violations. 

• Several respondents pointed out 
that contractors may receive favorable 
consideration in debarment proceedings 
if they have voluntarily disclosed the 
conduct in question. 

• Several respondents cited the civil 
FCA, which provides contractors with 
an incentive to report potentially 
fraudulent behavior. Organizations will 
voluntarily disclose to avoid lengthy 
and costly whistleblower litigation (qui 
tam actions). According to several 
respondents, voluntary disclosure can 
undermine a court’s jurisdiction to 
entertain future qui tam cases and can 
mean the difference between maximum 
and reduced penalties. 

• Several respondents also addressed 
the reduced penalties under the 
guidelines of the USSG, adopted in 
1991, which are predicated on a model 
of rewarding voluntary reports. Two 
respondents stated that the proposed 
rule is inconsistent with the favorable 
treatment of voluntary disclosures 
under the USSG. 

• Respondents cited the Deputy 
Attorney General’s January 20, 2003, 
memorandum, ‘‘Principles of Federal 
Prosecution of Business Organizations,’’ 
which provides to Federal prosecutors 
guidance governing charging decisions 
with respect to corporations and 
sentencing. Several respondents also 
cited Deputy Attorney General Paul J. 
McNulty’s memorandum of December 
12, 2006, which demonstrated that the 
DoJ considers an organization’s 
voluntary disclosure and cooperation in 
determining whether to bring charges. 

Various respondents were concerned 
that the proposed rule may eliminate 
the ability of a contractor to claim the 
benefit of ‘‘timely and voluntary 
disclosure’’ to the Government. One 
respondent recommended that, if the 
rule is finalized, a contractor should not 
be precluded from seeking and receiving 
leniency because a disclosure is made in 
compliance with the rule. One 
respondent stated that the proposed rule 
is not more consistent with the USSG, 
but actually contradicts them. 

One respondent stated that the 
Councils must consider these concerns 
and evaluate the extent to which 
eliminating incentives to voluntary 
disclosure will affect a contractor’s 
decision to disclose underlying 
behavior. The respondent believed that 
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eliminating incentives could cause 
contractors to adopt a protective posture 
in the face of evidence of potential 
criminal behavior. 

Another respondent suggested that, 
instead of mandating compliance and 
ethics programs, the Councils should 
open a new FAR case to develop an 
incentive-based approach. This 
respondent was concerned that the logic 
of penalizing contractors for failure to 
disclose a crime, rather than offering 
incentives, will not work. The 
disclosure obligation applies only if a 
crime has already occurred. If there is 
already a crime, then the company is 
already subject to punishment. Failure 
to disclose will only be an aggravating 
factor. So, if a company fails to disclose, 
it may escape punishment, but if it 
discloses, it will likely still be subject to 
punishment for the crime committed. 
Therefore, punishment for failure to 
disclose may not be sufficient incentive 
to disclose. 

Response: There is nothing in this 
rule that removes any of the existing 
incentives. The incentives in the FAR 
(FAR 9.406–1(a)) and the USSG are not 
limited to ‘‘voluntary’’ disclosures but 
to ‘‘disclosures.’’ Even if disclosure is 
‘‘mandatory,’’ incentives will still be 
offered to promote compliance. 

b. Vagueness of Rule 
i. ‘‘Reasonable grounds to believe.’’ 

Numerous respondents were concerned 
that the rule does not specify what 
constitutes ‘‘reasonable grounds.’’ One 
respondent stated that ‘‘reasonable 
grounds’’ is subject to varying 
interpretations, and may be viewed as 
an even lower standard than ‘‘probable 
cause.’’ Should the contractor report 
based on mere suspicion or based on 
evidence that criminal activity has 
occurred? Because of this lack of clarity, 
several respondents were concerned 
that companies may tie up Government 
resources with a mountain of 
meaningless legal trivia. Numerous 
respondents stated that there will be 
substantial over-reporting because 
contractors may report even remotely 
possible criminal conduct out of an 
abundance of caution. One respondent 
considered that this will raise company 
costs through the investigation of 
baseless claims and incidents. Several 
other respondents stated that there will 
be an enormous amount of time spent 
sorting out the true criminal activity and 
truly significant problems. 

One respondent suggested that the 
proposed rule will potentially subject an 
employer to civil actions brought by an 
employee when the reports forwarded 
by the employer to the Federal 
Government (because conceivably 

‘‘reasonable grounds’’ existed) 
ultimately are determined to lack merit. 

Response: The Councils have replaced 
‘‘reasonable grounds to believe’’ with 
‘‘credible evidence.’’ DoJ Criminal 
Division recommended use of this 
standard after discussions with industry 
representatives. This term indicates a 
higher standard, implying that the 
contractor will have the opportunity to 
take some time for preliminary 
examination of the evidence to 
determine its credibility before deciding 
to disclose to the Government. See also 
the following discussion of ‘‘timely 
disclosure.’’ 

ii. Timely disclosure. 
There are 3 aspects of timely 

disclosure that are of concern to the 
respondents: 

• To which violations/contracts does 
timely disclosure apply? 

• How much time does a contractor 
have to disclose a possible violation 
after first hearing something about it? 

• How do we transition into this rule? 
How is timeliness measured for 
violations that the contractor may 
already know about and did not disclose 
prior to becoming subject to this rule? 

Further, in analyzing these issues, 
there are 3 separate requirements for 
timely disclosure in this rule which may 
affect the response to the above 
questions: 

• The contract clause requirement to 
disclose (paragraph (b)(3)). 

• The contract clause requirement for 
an internal control system (paragraph 
(c)(2)(ii)(F)). 

• Failure to timely disclose as a cause 
for suspension/debarment regardless of 
requirement for contract clause or 
internal control system (Subpart 9.4). 

a. To which violations/contracts does 
timely disclosure apply? 

Various respondents were concerned 
about whether the rule can apply to 
violations that occurred before the 
effective date of the rule, the date of the 
bid, or the date the clause is 
incorporated into the contract. 

• Effective date of the rule. Numerous 
respondents recommended that the rule 
be made applicable only to conduct 
occurring on or after the date the rule is 
effective. The respondents argued that 
there is presently no requirement in the 
FAR for a contractor to disclose to the 
Government criminal violations 
committed by its employees. The 
respondents cited case law to support 
the argument that application of the rule 
to conduct occurring before the rule 
effective date would be impermissible. 
One respondent stated that the reporting 
requirement should be ‘‘prospective 
only’’. Otherwise this requirement may 
impose an unreasonable burden. 

• Date the clause is incorporated. 
Another respondent questions whether 
the rule is meant to cover past acts, or 
only acts going forward from the date 
the clause is incorporated into a 
contract. According to one respondent, 
to punish entities for past acts would 
violate constitutional ex post facto 
prohibitions. 

• Date of the bid. One respondent 
suggested that the violation would have 
to occur after the date of the bid. 

Several respondents also looked at the 
end of the period during which 
violations that occur must be reported. 
One respondent suggested that 
completion of performance would be 
appropriate. 

DoJ suggested limiting the mandatory 
disclosure of overpayments or criminal 
violations to matters discovered by the 
contractor within three years after 
contract completion. 

Response: The first significant point 
to remember is that in all cases the 
reportable violations are linked to the 
performance of Government contracts. 
In the case of the contract clause direct 
requirement for contractor disclosure, 
the reportable violations are limited to 
the contract containing the clause. So 
the questions raised by the respondents 
about occurrence of violations are not 
an issue with regard to the contract 
clause disclosure requirement, because 
violations would necessarily occur 
during award or performance of the 
contract, through contract closeout, 
which would necessarily be after the 
effective date of the rule and after 
incorporation of the clause. (Note: The 
clause will be included in solicitations 
and resultant contracts after the 
effective date of the rule, in accordance 
with FAR 1.108(d)). 

However, in the case of internal 
control systems and suspension/ 
debarment, the proposed rule states that 
reportable violations could occur in 
connection with ‘‘any Government 
contract.’’ This could be overly broad in 
two regards— 

• Does it apply to violations on the 
contracts of other contractors? 

• Does it apply to contracts closed out 
20 years ago? 

The Councils have made clear in the 
final rule that this disclosure 
requirement is limited to contracts 
awarded to the contractor (or 
subcontracts thereunder). It was not the 
intent of the proposed rule to require 
contractors to report on violations of 
other contractors under contracts 
unrelated to their own contracts. 

The Councils do not agree with the 
respondents who think that disclosure 
under the internal control system or as 
a potential cause for suspension/ 
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debarment should only apply to 
conduct occurring after the date the rule 
is effective or the clause is included in 
the contract, or the internal control 
system is established. The laws against 
these violations were already in place 
before the rule became effective or any 
of these other occurrences. This rule is 
not establishing a new rule against theft 
or embezzlement and making it 
retroactive. The only thing that was not 
in place was the requirement to disclose 
the violation. If violations relating to an 
ongoing contract occurred prior to the 
effective date of the rule, then the 
contractor must disclose such 
violations, whether or not the clause is 
in the contract and whether or not an 
internal control system is in place, 
because of the cause for suspension and 
debarment in Subpart 9.4. 

However, the Councils agree that this 
requirement should not stretch back 
indefinitely into the past (e.g., contracts 
that were closed 20 years ago). At that 
point, relevance with regard to present 
responsibility has diminished, there is 
less availability of evidence to support 
an investigation, there is more difficulty 
locating the responsible parties (who is 
the contracting officer?), and there 
should be some reasonable limitation on 
a contractor’s liability after contract 
closeout. 

The Councils considered using 
contract closeout as the end point for 
the requirement to disclose fraud, but 
according to the DoJ, often contract 
fraud occurs at the time of closeout, and 
cutting off the obligation to disclose at 
that point would exempt many of these 
violations from the obligation to 
disclose. Three years after final payment 
is consistent with most of the contractor 
record retention requirements (see 
Audit and Records clauses at FAR 
52.214–26 and 52.215–2). Therefore, the 
Councils concur with the DoJ 
recommendation that the mandatory 
disclosure of violations should be 
limited to a period of three years after 
contract completion, using final 
payment as the event to mark contract 
completion. 

Therefore, the Councils have added 
the phrase ‘‘Until 3 years after final 
payment on any Government contract 
awarded to the contractor’’ at 9.406– 
2(b)(1)(vi) and 9.407–2(a)(8), and has 
added in the clause at paragraph 
(c)(2)(ii)(F) the statement that ‘‘The 
disclosure requirement for an individual 
contract continues until at least 3 years 
after final payment on the contract.’’ To 
make the applicability during the close- 
out phase of a contract clearer, the 
Councils have revised the draft final 
rule in all applicable places to refer to 
‘‘award, performance, or closeout.’’ 

b. Does ‘‘timely’’ allow sufficient time 
between first learning of the allegation 
and the disclosure? 

One respondent objected that 
‘‘timely’’ is very broad in scope which 
could permit contracting officers to have 
inconsistent interpretations of what is 
timely. One respondent questioned 
whether ‘‘timely’’ means upon first 
learning of an allegation or only upon 
conducting an adequate internal 
investigation. The respondent 
recommended that the regulations 
should include a set period of time (i.e., 
90 days) for any reporting requirement. 
Another respondent recommended that 
the regulations might allow 60 days to 
determine if there are reasonable 
grounds to conclude that the contractor 
committed a crime. The 60 day period 
would start when a principal of the 
company suspects that a crime might 
have been committed, but lacks 
reasonable grounds for concluding that 
a crime has been committed. An agency 
OIG suggested ‘‘timely’’ should be 
replaced with ‘‘within 30 calendar 
days.’’ 

Another respondent was concerned 
that when ‘‘timely’’ disclosure must 
occur is ambiguous because the timing 
of a violation is troublesome. 
Contractors often settle cases without 
any admission of fault or liability. The 
rise in deferred and non-prosecution 
agreements in criminal cases brought by 
the Government against contractors 
creates confusion regarding disclosure 
of criminal violations. 

According to many respondents, the 
proposed rule may require premature 
reporting. One respondent questioned 
the requirement to notify without delay, 
whenever the contractor becomes 
‘‘aware’’ of violations of Federal 
criminal law. According to this 
respondent, the rule does not clarify 
what constitutes ‘‘awareness.’’ Several 
other respondents were concerned that 
the proposed amendment does not 
appear to allow a contractor to complete 
an internal investigation before 
notifying the OIG and contracting 
officer. Several respondents considered 
that an internal investigation could be 
compromised by premature reporting. 
One respondent recommended that the 
rule should allow the contractor the 
opportunity to comply with its ethics 
and compliance program and conduct 
an internal investigation prior to 
disclosure to the Government. 
Contractors should be required to report 
only actual violations of law, not those 
incidents that have not been confirmed 
as actual violations. 

One respondent pointed out that 
existing voluntary disclosure protocols 
allow for internal investigation by the 

reporting parties before a disclosure is 
made. Another respondent stated that 
under the DoD Voluntary Disclosure 
Program, if the preliminary 
investigation reveals evidence to suggest 
that disclosure is warranted, contractors 
may disclose information sufficient for 
preliminary acceptance into the DoD 
Voluntary Disclosure Program, and then 
have 60 days to complete a fuller 
investigation. This rule provides no 
guidance on preliminary steps afforded 
to a contractor. 

One respondent also recommended 
that the contractor be explicitly 
provided with a reasonable period of 
time to internally investigate a potential 
violation. 

DoJ suggested that the preamble to the 
final rule should make clear that 
nothing in the rule is intended to 
preclude a contractor from continuing to 
investigate after making its initial 
disclosure to the Government. DoJ 
would expect that the OIG or the 
contracting officer will encourage the 
contractor to complete its internal 
investigation and make full report of its 
findings. 

In their comment on the second 
proposed rule, one respondent 
recommends that the preamble should 
explain that a contractor, with the 
contracting officer’s approval, may tailor 
the ‘‘timely reporting’’ provision of its 
internal control system in order to make 
meaningful reports to the contracting 
officer. 

Response: First, the Councils note that 
the new statute uses the term ‘‘timely’’ 
in setting forth disclosure requirements. 
The Councils considered, and rejected, 
adding a set period of time, e.g., 30 
days, to the disclosure requirement. It 
was decided that doing so would be 
arbitrary and would cause more 
problems than it would resolve, e.g., 
how to determine when the 30 days 
begins. 

Further, the Councils believe that 
using the standard of ‘‘credible 
evidence’’ rather than ‘‘reasonable 
grounds to believe’’ will help clarify 
‘‘timely’’ because it implies that the 
contractor will have the opportunity to 
take some time for preliminary 
examination of the evidence to 
determine its credibility before deciding 
to disclose to the Government. Until the 
contractor has determined the evidence 
to be credible, there can be no ‘‘knowing 
failure to timely disclose.’’ This does 
not impose upon the contractor an 
obligation to carry out a complex 
investigation, but only to take 
reasonable steps that the contractor 
considers sufficient to determine that 
the evidence is credible. 
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The Councils note that there is no 
rigidness to our proposed requirement 
to establish an internal control system. 
The rule just sets forth minimum 
requirements. The contractor can use its 
own judgment in the details of setting 
up a system that meets the minimum 
requirements. The clause does not 
require contracting officer approval of 
this system. 

c. Transitioning into the rule. 
Meaning of ‘‘timely’’ when the 
knowledge of credible evidence pre- 
dates the requirements of this rule. One 
respondent stated that the reporting 
requirement should be ‘‘prospective 
only’’. Otherwise this requirement may 
impose an unreasonable burden. 

Response: As just discussed, the 
disclosure requirement is prospective 
only. Although violations on the current 
contract might have occurred during the 
pre-award phase and violations on other 
contracts may have already occurred 
prior to establishment of the internal 
control system or prior to the effective 
date of the rule, timely disclosure of the 
violation can only be measured from the 
time when the requirement to disclose 
the violation came into effect, even if 
credible evidence of the violation was 
previously known to the contractor. 

With regard to the contractual 
disclosure requirement, the timely 
disclosure would be measured from the 
date of determination of credible 
evidence or the date of contract award, 
whichever event occurs later. 

With regard to the disclosure 
requirement of the internal control 
system, it can only become effective 
upon establishment of the internal 
control system. The violation can have 
occurred with regard to any Government 
contract which is still open or for which 
final payment was made within the last 
3 years, so may predate establishment of 
the internal control system. Therefore, 
timely disclosure of credible evidence 
as required by the internal control 
system would be measured from the 
date of determination by the contractor 
that the evidence is credible, or the date 
of establishment of the internal control 
system, whichever event occurs later. 

With regard to the knowing failure by 
a principal to timely disclose credible 
evidence of a violation or significant 
overpayments as a cause for suspension 
or debarment, the violation can have 
occurred with regard to any Government 
contract, which is still open or for 
which final payment was made within 
the last 3 years, so may predate the 
effective date of the rule. Therefore, 
timely disclosure of credible evidence 
as required by the rule as a cause for 
suspension or debarment would be 
measured from the date of 

determination by the contractor that the 
evidence is credible, or from the 
effective date of the rule, whichever 
event occurs later. 

To some extent, the effective date of 
the rule actually trumps the other 
events, because the failure to timely 
disclose as a cause for suspension/ 
debarment is independent of the 
inclusion of the contract clause in the 
contract or the establishment of an 
internal control system. At least in those 
instances where disclosure was not 
timely in regard to effective date of the 
rule, but was reported as soon as the 
clause was in the contract, or as soon as 
the control system was in place, then it 
would not be a violation of the contract 
or a mark against the control system. It 
could still be a cause for suspension or 
debarment, although the Councils 
consider that suspension or debarment 
would be unlikely, if the contractor 
came forward as soon as the clause or 
the internal control system was in place 
(before that, the contractor might have 
been unaware of the requirement to 
disclose). 

iii. ‘‘Criminal violation in connection 
with contract award or performance.’’ 
Numerous respondents stated that the 
rule fails to specify what constitutes a 
‘‘criminal violation’’ ‘‘in connection 
with contract award or performance’’. 
Some of these respondents made the 
following comments: 

• The broad nature of the phrase 
‘‘violation of Federal criminal law in 
connection with contract award or 
performance’’ places a heavy burden. 
The Government is in the best position 
to provide specific guidance to 
contractors as to the violations that 
would be considered covered by this 
new requirement. Otherwise, each 
contractor will have to develop its own 
list and explanations to its employees as 
to what constitutes criminal violations. 

• If the FAR Council proceeds with 
the rule, it should provide a specific list 
of the criminal violations that the 
contractor is required to disclose. 

• The self-reporting requirements 
should be revised to provide the specific 
circumstances under which self- 
reporting is required. 

• The provision is vague in regard to 
the type of ‘‘criminal violation’’ 
covered, leaving open application of the 
rule to non-procurement related 
offenses. If an employee commits a 
criminal violation while driving on 
Federal lands in the course of 
performing a contract, must the traffic 
violation be reported to the agency OIG? 
Also, the agency OIGs may receive 
reports about violations of Federal tax 
law or Occupational Safety and Health 
laws that occur in connection with the 

performance of the contract, over which 
the OIGs do not have jurisdiction. This 
can result in unnecessary or 
inappropriate reports. 

• The proposed rule does not 
elaborate on the nexus between the 
perceived criminal conduct and the 
Federal contract so as to trigger the 
reporting requirement. A contractor’s 
silence could be alleged to be a false 
statement where the employer had 
‘‘reason to believe’’ that one of its 
employees, agents, or subcontractors 
had violated criminal law in connection 
with a contract. 

• The rule should define more clearly 
what is reportable and when the 
obligation to report is triggered. 

One Government agency suggested 
adding ‘‘potential’’ to ‘‘violation.’’ 

DoJ also suggested tightening the 
standard for disclosure by adding the 
phrase ‘‘involving fraud, conflict of 
interest, bribery, or gratuity violations 
found in Title 18 of the United States 
Code.’’ 

Response: The Councils have adopted 
the more specific description of 
criminal law suggested by DoJ as 
responsive to many of the concerns 
expressed by the respondents. 

As to nexus with the contract, the 
clause stipulates in paragraph 52.203– 
13(b)(3)(i) that the violation should have 
occurred ‘‘in connection with the 
award, performance, or closeout of this 
contract, or any subcontract 
thereunder.’’ With regard to the internal 
control system disclosure required in 
paragraph 52.203–13(c)(2)(ii)(F) and the 
cause for debarment or suspension in 
Subpart 9.4, the violation must be in 
connection with the award, 
performance, or closeout, of any 
Government contract performed by the 
contractor, or a subcontract thereunder, 
and the obligation to disclose 
information lasts until 3 years after final 
payment. If there is no connection to a 
Government contract performed by the 
contractor, or a subcontract thereunder, 
then it need not be disclosed. 

The Councils do not consider it 
necessary to add ‘‘potential’’ to 
‘‘violation’’ because that preceding 
language already is in terms of ‘‘credible 
evidence.’’ That does not necessarily 
mean that a violation has occurred, but 
the principals are looking for ‘‘credible 
evidence’’ that a violation has occurred. 
‘‘Potential violation’’ would open it 
even wider and could result in too many 
unnecessary disclosures. 

iv. Level of employee with 
knowledge. Several respondents wanted 
the rule to identify the level of 
contractor employee whose knowledge 
will be imputed to the contractor, such 
that the contractor has the requisite 
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knowledge. Absent such identification, 
consistent with the doctrine of 
respondeat superior applied in Federal 
criminal law, a contractor may be 
deemed to have requisite knowledge 
warranting disclosure if any employee 
at any level is aware of conduct which 
may constitute a Federal criminal 
offense. This could cause a contractor to 
be accused of violating the mandatory 
disclosure provision before the 
contractor’s management becomes 
aware of the offense and before the 
appropriate steps for disclosure may be 
undertaken. One respondent stated that 
it is unreasonable to expect all 
knowledge to be passed up the chain. 
Several respondents recommended 
revision of the proposed rule to require 
that a contractor principal must have 
the requisite knowledge of a Federal 
criminal law violation before that 
knowledge will be imputed to a 
contractor. 

Response: The Councils concur that 
for debarment and suspension, a 
principal must have the requisite 
knowledge in order for mandatory 
disclosure to be applicable. See 
response under the heading 
‘‘Suspension/Debarment’’, ‘‘Who has 
knowledge?’’ at paragraph B.5.e. 

c. Disclosure to OIG. One respondent 
considered that the proposed rule 
would essentially require contractors 
and subcontractors to become fraud 
detection and reporting entities. Must 
contractors become experts in forensic 
accounting and private investigation? 
This respondent considered that the 
proposed rule essentially would 
‘‘deputize’’ contractors and 
subcontractors as agents of the OIG. One 
respondent also considered that the 
company is now acting as an agent of 
the Government. 

Is ‘‘the agency OIG’’ the OIG for the 
agency which awarded the contract 
under which the action in question took 
place? One respondent was concerned 
when contractor is required to disclose 
to different inspectors general because 
the proposed rule is silent on what 
actions and procedural safeguards are to 
be implemented in the various offices of 
the Inspectors General. A contractor that 
deals with a variety of different Federal 
agencies will unreasonably be faced 
with significantly increased risk and 
uncertainty. 

Several respondents considered that a 
likely outcome of the mandatory 
reporting to the agency OIG will be to 
remove from a contracting officer or 
agency the authority or the ability to 
settle and compromise the issues by a 
disclosure. One industry association 
indicated that member companies report 
that in their experience, the vast 

majority of potential violations 
disclosed to a contracting officer or 
other agency official are quickly 
resolved as an administrative matter. 
Once a matter is referred to the DoD OIG 
as a potential criminal or civil fraud 
matter, under the Contract Disputes Act 
the contracting officer loses his or her 
ability to compromise or settle the issue. 
One respondent was also concerned 
about the impact of the proposed rule 
on the influence and authority of the 
contracting officer. The respondent 
considered that disclosure to the OIG 
passes the leadership role on any 
subsequent investigation and review to 
the OIG’s office and undercuts the 
authority and ability of the contracting 
officer to manage contracts. 

One respondent noted that under the 
DFARS rule, the OIG only needs to be 
notified when appropriate. One 
respondent considered that mandatory 
notification to the OIG defeats the 
concept of internal audits and 
correction of possible irregularities. The 
respondent is concerned that, once the 
OIG is brought into the process, both the 
contracting officer and the contractor/ 
subcontractor lose control of the 
process. 

One respondent was concerned with 
the ability of the OIG to handle an 
increased level of reports. One 
respondent stated that their experience 
with the capability of the OIG’s offices 
to deal with complicated, sophisticated 
and/or fact-intensive issues is very 
mixed at best. Current demands have 
placed substantial strain in the ability of 
the OIG’s offices to support 
investigations, and delays are 
commonplace. ‘‘According to the 
respondent, ‘competing demands for 
resources to support overseas 
investigations and Homeland Security 
defense have drained whatever 
experienced resources existed’’ at the 
agency OIGs. 

An agency OIG suggested replacing 
‘‘agency Office of the Inspector General’’ 
with ‘‘A President-selected and Senate- 
approved Inspector General or 
designated Federal entity Inspector 
General.’’ The agency OIG stated that 
this better describes the correct agency 
to which the contractor should report 
potential violations. 

Response: There is nothing in the 
proposed rule that ‘‘deputizes’’ 
contractors. The Councils have 
concluded that it is appropriate for 
contractors to send the reports directly 
to the OIG, with a copy to the 
contracting officer, because it is the OIG 
that is responsible for investigating the 
disclosure. 

The disclosure would be to the OIG of 
the agency that awarded the subject 

contract. The Councils have added 
clarification that if a violation relates to 
more than one Government contract, the 
Contractor may make the disclosure to 
the agency OIG and Contracting Officer 
responsible for the largest dollar value 
contract impacted by the violation. If 
the violation relates to an order against 
a Governmentwide acquisition contract, 
a multi-agency contract, a multiple- 
award schedule contract such as the 
Federal Supply Schedule, or any other 
procurement instrument intended for 
use by multiple agencies, the contractor 
shall notify the OIG of the ordering 
agency and the IG of the agency 
responsible for the basic contract. 

Whether OIGs can handle an increase 
in the level of reporting depends on the 
expected level of increase. The Councils 
do not anticipate that companies are 
going to flood the OIG with trivialities, 
as some respondents fear. The Council 
also notes that the agency OIGs were all 
strongly in favor of this rule. 

The Councils do not agree with the 
suggestion of one agency IG that the rule 
should specify ‘‘A President-selected 
and Senate-approved Inspector General 
or designated Federal entity Inspector 
General.’’ Although this is probably 
accurate, the Councils consider it too 
complicated for some contractors to 
determine. It is the opinion of the 
Councils that, if a contractor submits a 
report to the wrong OIG, that OIG will 
forward it to the appropriate OIG. 

Throughout the rule, the Councils 
have used the words ‘‘disclose’’ and 
‘‘disclosure’’ for consistency, rather than 
in some places using the word ‘‘notify’’ 
or ‘‘report’’. 

4. Full Cooperation 
The proposed rule states at paragraph 

(c)(2)(ii)(G) of FAR 52.203–XX (now 
52.203–13) that a contractor Code of 
Business Ethics and Conduct shall, at a 
minimum, have an internal control 
system that provides ‘‘full cooperation 
with any Government agencies 
responsible for audit, investigation, or 
corrective actions.’’ 

a. Waiver of Privileges/Protections/ 
Rights 

Many respondents expressed concern 
that compliance with the rules requiring 
disclosure and full cooperation would 
be interpreted to— 

• Require contractors waive an 
otherwise valid claim of attorney-client 
privilege or protections afforded by the 
attorney work product doctrine, both 
protecting attorney-client 
communications; or 

• Interfere with an employee’s right 
under the Fifth Amendment of the U.S. 
Constitution covering the right of an 

VerDate Aug<31>2005 18:57 Nov 10, 2008 Jkt 217001 PO 00000 Frm 00014 Fmt 4701 Sfmt 4700 E:\FR\FM\12NOR3.SGM 12NOR3m
st

oc
ks

til
l o

n 
P

R
O

D
1P

C
66

 w
ith

 R
U

LE
S

3

22



67077 Federal Register / Vol. 73, No. 219 / Wednesday, November 12, 2008 / Rules and Regulations 

individual not to be compelled to 
incriminate itself. 

One respondent recommended 
addition of strong language to preserve 
privilege protections. 

DoJ and an agency OIG indicated 
awareness of these concerns in their 
comments and recommended 
clarification in the final rule. DoJ 
proposed that the final rule state 
explicitly: 

‘‘Nothing in this rule is intended to 
require that a contractor waive its 
attorney-client privilege, or that any 
officer, director, owner, or employee of 
the contractor, including a sole 
proprietor, waive his or her attorney- 
client privilege or Fifth Amendment 
rights.’’ 

Response: It is doubtful any 
regulation or contract clause could 
legally compel a contractor or its 
employees to forfeit these rights. 
However, the Councils have revised the 
final rule to provide such assurance. To 
address concern that cooperation might 
be interpreted to require disclosure of 
materials covered by the work product 
doctrine, the Councils have added a 
definition of ‘‘full cooperation’’ at 
52.203–13(a) to make clear that the rule 
does not mandate disclosure of 
materials covered by the attorney work 
product doctrine. 

For comparison purposes, it is 
instructive to refer to the flexible 
approach adopted in the USSG: 

Waiver of attorney-client privilege and of 
work product protections is not a 
prerequisite to a reduction * * * unless such 
waiver is necessary in order to provide 
timely and thorough disclosure of all 
pertinent information known to the 
organization. 

It also is worth pointing out the DoD 
Voluntary Disclosure Program never 
required waiver as a condition of 
participation. Contractors in that 
program routinely found ways to report 
wrongdoing without waiving the 
attorney-client privilege or providing 
their attorney memoranda reflecting 
their interviews that normally are 
covered by the work product doctrine. 

Any limitation in this rule should not 
be used as an excuse by a contractor to 
avoid disclosing facts required by this 
rule. Facts are never protected by the 
attorney-client privilege or work 
product doctrine. Moreover, the Fifth 
Amendment has no application to 
corporations, so the only sensitive area 
is mandatory disclosure or cooperation 
by individuals or sole proprietors, 
which is addressed in the clarification. 

b. Indemnification of Employees 
Several respondents expressed 

concern that full cooperation will be 

interpreted as prohibiting a contractor 
from indemnifying its employees or 
their individual counsel to the extent 
permitted or required by state law or the 
contractor’s charter or bylaws. Several 
respondents expressed concern that the 
Government may view indemnification 
of contractor employees as not 
cooperating. One respondent asked if 
there was a difference between 
‘‘cooperation’’ and ‘‘full cooperation’’ 
and, more seriously, whether full 
cooperation restricted a contractor’s 
ability to make counsel available to its 
employees. Several respondents pointed 
to the district court opinion in U.S. v. 
Stein, 435 F.Supp. 2d 330 (SDNY 2006), 
and 440 F.Supp. 2d 315 (SDNY 2006) 
that suggests the Government viewed 
KPMG’s practice of paying for 
employees’ legal costs pursuant to 
indemnification rules was not 
‘‘cooperation’’ favored by the 
prosecutors in that case. 

Response: With regard to 
indemnification of employees for legal 
costs, State law—not Federal—controls. 
Just as full cooperation cannot mean a 
company forfeits its attorney-client 
privilege, there is no reason to think it 
means employees forfeit their right to 
indemnification from their employers. 
On December 12, 2006, DOJ addressed 
this issue in a memorandum sent to all 
DoJ attorneys by Deputy Attorney 
General Paul McNulty (‘‘McNulty 
Memorandum’’), stating: 

Prosecutors generally should not take into 
account whether a corporation is advancing 
attorneys’ fees to employees or agents under 
investigation and indictment. Many state 
indemnification statutes grant corporations 
the power to advance the legal fees of officers 
under investigation prior to a formal 
determination of guilt. As a consequence, 
many corporations enter into contractual 
obligations to advance attorneys’ fees through 
provisions contained in their corporate 
charters, bylaws or employment agreements. 
Therefore, a corporation’s compliance with 
governing state law and its contractual 
obligations cannot be considered a failure to 
cooperate. 

c. Requirement to Fire an Employee 
One respondent asked that the rule 

clarify that cooperation does not mean 
a contractor must fire an employee. 

Response: It is inappropriate for the 
Government to direct a contractor to fire 
an employee, although the Government 
may require that an employee be 
removed from performance of the 
Government contract. However, most 
corporate compliance programs assert 
that violation of law or company policy 
is grounds for dismissal. Also note the 
internal control system requirements for 
principals at paragraph (c)(2)(ii)(B) of 
the clause. 

d. Ability To Conduct a Thorough and 
Effective Internal Investigation 

Several respondents expressed 
concern that cooperation or disclosure 
will be interpreted to interfere with a 
contractor’s ability to conduct a 
thorough and effective internal 
investigation. Some respondents were 
concerned that a contractor continuing 
to investigate a matter after reporting 
would be deemed not cooperating. One 
respondent recommended that the rule 
state explicitly that: ‘‘A contractor has a 
reasonable time to investigate a 
potential investigation * * * and that 
nothing in the rule prohibits or restricts 
a contractor from conducting an internal 
investigation.’’ 

Response: Any interpretation of full 
cooperation that would suggest a limit 
on contractors conducting internal 
investigations would be clearly at odds 
with the intent of the rule, which 
encourages compliance program 
investigations, reporting, and 
cooperation. 

e. Defending a Proceeding or Dispute 
Arising From or Related to Disclosure 

Various respondents expressed 
concern that full cooperation will be 
interpreted to preclude a contractor 
from defending itself in a proceeding or 
dispute arising from or related to the 
disclosure. One respondent raised 
concerns that a rule mandating full 
cooperation could be interpreted as 
prohibiting a contractor from 
‘‘vigorously defending its actions.’’ 
Another respondent observed that full 
cooperation might require a contractor 
to waive its right to appeal the results 
of an audit. 

Response: Nothing in the rule would 
foreclose a contractor from advancing a 
defense or an ‘‘explanation’’ for the 
alleged fraud or corruption arising in a 
Government contract. This includes 
being free to use any administrative or 
legal rights available to resolve any 
dispute between the Government and 
the contractor. The rule is intended 
simply to require the contractor to be 
forthcoming with its customer, the 
Government, with regard to credible 
evidence relating to alleged fraud or 
corruption in its Government contracts. 

f. Expansion of Audit Rights and Access 
to Records 

Various respondents asked to what 
extent full cooperation overrode the 
limits on Government audit rights and 
access to records limitations, giving the 
Government ‘‘unfettered access’’ to 
individuals to conduct interviews, even 
though the current audit access clauses 
are limited to documents. Expanding on 
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that, one respondent also asked if the 
rule requires contractors to give the 
Government ‘‘full access to their 
financial and proprietary information, 
beyond that required by existing 
contract clauses.’’ Another respondent 
also observed that the Government may 
invoke the requirement in connection 
with disputes before the Board of 
Contract Appeals or U.S. Court of 
Federal Claims. One respondent 
requested clarification that the 
cooperation requirement applies only to 
agencies affected by the conduct and not 
the entire Government. 

Response: The proposed rule was not 
intended to have any application or 
impact on the Government’s exercise of 
its audit and access to records rights in 
the routine contract administration 
context except as the issue arises when 
a contractor discloses fraud or 
corruption or the Government 
independently has evidence sufficient 
to open an investigation of fraud and 
solicit the contractor’s cooperation. The 
issue of contractor cooperation in this 
rule arises primarily in the context of 
Government investigation of contract 
fraud and corruption and any 
application of this rule in any other 
context by the Government would be 
clearly overreaching. 

g. Inadvertent Failure as Non- 
Cooperation 

One respondent feared that an 
‘‘inadvertent’’ failure to provide 
documents in a routine DCAA audit 
would be deemed non-cooperative. 

Response: The rule has no application 
to routine DCAA audits. 

h. Need for Definition 
Many respondents asked for an 

expanded definition of ‘‘full 
cooperation’’ in order to reduce the 
potential for misinterpretation of the 
rule, resulting in the concerns addressed 
in the preceding paragraphs. 

Response: Contractors are not 
expected to block Government auditors 
and investigators’ access to information 
found in documents or through its 
employees in furtherance of a contract 
fraud or corruption investigation. 

Generally speaking, it is also 
reasonable for investigators and 
prosecutors to expect that compliant 
contractors will encourage employees 
both to make themselves available and 
to cooperate with the Government 
investigation. 

That also applies to responding to 
reasonable Government requests for 
documents. Ignoring or offering little 
attention to detail in responding to 
auditor or investigator requests or 
subpoenas for documents or information 

may, in some circumstances, be 
obstruction of justice and, if established, 
certainly would not be deemed full 
cooperation. 

According to the USSG, cooperation 
must be both timely and thorough: 

• To be timely, the cooperation must 
begin essentially at the same time as the 
organization is officially notified of a 
criminal investigation. 

• To be thorough, the cooperation 
should include the disclosure of all 
pertinent information known by the 
organization. 
—A prime test of whether the 

organization has disclosed all 
pertinent information is whether the 
information is sufficient for law 
enforcement personnel to identify— 

—The nature and extent of the offense; 
and 

—The individual(s) responsible for the 
criminal conduct. 

—However, the cooperation to be 
measured is the cooperation of the 
organization itself, not the 
cooperation of individuals within the 
organization. If, because of the lack of 
cooperation of particular 
individual(s), neither the organization 
nor law enforcement personnel are 
able to identify the culpable 
individual(s) within the organization 
despite the organization’s efforts to 
cooperate fully, the organization may 
still be given credit for full 
cooperation. 

The DoD Voluntary Disclosure 
Program described expected cooperation 
in some detail in its standard agreement 
(the ‘‘XYZ Agreement’’), and it may be 
a useful reference in this circumstance 
where the contractor discloses credible 
evidence of fraud or corruption under 
this rule. However, the detail found 
there goes significantly beyond the 
scope of this rule and is best addressed 
on a case-by-case basis. 

The final rule includes a definition 
that incorporates some of the concepts 
in the USSG and the general principle 
that cooperation must be both timely 
and thorough. It is intended to make 
clear that cooperation should include all 
information requested as well as all 
pertinent information known by the 
contractor necessary to complete the 
investigation, whether the information 
helps or hurts the contractor. 
Contractors are expected to make their 
employees available for Government 
investigators and auditors investigating 
contract fraud and corruption and 
respond in a timely and complete 
manner to Government requests for 
documents and other information 
required to conduct an investigation of 
contract fraud and corruption. 

Responding to concerns expressed by 
the respondents, the Councils have 
incorporated the following definition 
into the final rule at 52.203–13(a): 

‘‘Full cooperation’’— 
(1) Means disclosure to the 

Government of the information 
sufficient for law enforcement to 
identify the nature and extent of the 
offense and the individuals responsible 
for the conduct. It includes providing 
timely and complete response to 
Government auditors’ and investigators’ 
requests for documents and access to 
employees with information; 

(2) Does not foreclose any contractor 
rights arising in law, the FAR, or the 
terms of the contract. It does not 
require— 

(i) A contractor to waive its attorney- 
client privilege or the protections 
afforded by the attorney work product 
doctrine; or 

(ii) Any officer, director, owner, or 
employee of the contractor, including a 
sole proprietor, to waive his or her 
attorney client privilege or Fifth 
Amendment rights; and 

(3) Does not restrict a contractor 
from— 

(i) Conducting an internal 
investigation; or 

(ii) Defending a proceeding or dispute 
arising under the contract or related to 
a potential or disclosed violation. 

5. Suspension/Debarment 

a. New Cause for Suspension or 
Debarment 

Various respondents expressed 
concern that the proposed rule 
establishes failure to timely disclose a 
violation as a new cause for suspension 
or debarment, rather than suspension or 
debarment just for the underlying 
violation. 

Response: The requirement for timely 
disclosure could in some circumstances 
be considered a new cause for 
suspension or debarment. However, the 
question of timely disclosure will not 
come up unless the Government 
independently discovers that there has 
been a significant overpayment, a 
violation of the civil FCA, or a violation 
of Federal criminal law to be disclosed, 
that the Contractor knew about and 
elected to ignore. It is unlikely that any 
contractor would be suspended or 
debarred absent the determination that 
a violation had actually occurred. 
Present responsibility is the ultimate 
basis of suspension or debarment. 

b. Unnecessary and Not Good Policy 

Many respondents criticized the 
additional suspension and debarment 
coverage in the proposed rule as 
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unnecessary and redundant to existing 
regulations that— 

• Provide strong incentives for 
contractors to voluntarily disclose 
criminal behavior; 

• Require a prospective contractor to 
demonstrate a satisfactory record of 
integrity and business ethics; and 

• Provide a ‘‘panoply of methods for 
prosecuting and eliminating those 
companies that fail to abide by the 
highest ethical and legal standards.’’ 

One respondent stated that the 
proposed suspension and debarment for 
‘‘violation of Federal criminal law’’ 
simply repeats much of what is 
contained in FAR 9.406–2 and 9.407–2. 
Another respondent considered the 
suspension and debarment regulations 
punitive. 

Response: As addressed in the 
preceding paragraph, the added causes 
for suspension/debarment add the 
requirement to timely disclose the 
violation and are not duplicative of the 
violation itself as a cause for 
suspension/debarment. 

The suspension and debarment 
policies and standards are not punitive. 
The purpose of suspension and 
debarment is to ensure that the 
Government does business only with 
responsible contractors, not to punish. 
This final rule continues to embrace the 
responsibility standard. 

c. Mitigating Factors 

Several respondents were concerned 
whether the proposed rule maintains 
the current scheme of ten mitigating 
factors at FAR 9.406–1(a) or renders it 
meaningless by establishing failure to 
disclose itself as a cause for debarment 
(thus preventing ‘‘voluntary’’ 
disclosure). 

Response: The mitigating factors 
currently at FAR 9.406–1(a) will 
continue to be used, and a contractor’s 
timely disclosure to the Government 
will continue to be a mitigating factor. 
As stated in the response in paragraph 
B.3.a.vi. ‘‘Incentives’’, above, the 
incentives in the FAR and the USSG are 
not limited to ‘‘voluntary’’ disclosures 
but to ‘‘disclosures.’’ 

Even if disclosure is ‘‘mandatory,’’ 
incentives will still be offered to 
promote compliance. The Councils do 
not recommend any revision as a result 
of these comments. 

d. Undefined Terms 

Many respondents expressed concern 
that terms such as ‘‘knowing,’’ ‘‘timely’’ 
‘‘reasonable grounds to believe,’’ and 
‘‘overpayment’’ are undefined and will 
thus put contractors at risk. One 
Government respondent suggested 

adding ‘‘knew, should have known, or’’ 
to ‘‘had reasonable grounds to believe.’’ 

Response: See responses under 
paragraph B.3.b.’’Vagueness of rule.’’ for 
discussions of ‘‘timely,’’ and 
‘‘reasonable grounds to believe.’’ 

With regard to the term ‘‘knowing 
failure to disclose’’ the ‘‘knowing’’ refers 
to the failure to disclose. ‘‘Knowing 
failure to disclose’’ was added in the 
proposed rule to the causes for 
debarment at FAR 9.406–2(b)(1)(vi) and 
the causes for suspension at FAR 9.407– 
2(a)(8). Requiring a ‘‘knowledge’’ 
element to the cause for action actually 
provides more protection for 
contractors. The Councils do not agree 
with adding ‘‘or should have known.’’ 
The principals are only required to 
disclose what they know. Further, using 
the standard of ‘‘credible evidence’’ 
rather than ‘‘reasonable grounds to 
believe’’ will help clarify ‘‘knowing’’ 
(See response at ‘‘Vagueness of rule’’ at 
paragraph B.3.b.i., ‘‘Reasonable grounds 
to believe’’). 

The term ‘‘overpayment’’ is described 
in a number of FAR clauses and 
provisions and does not require a 
definition with respect to suspension 
and debarment. For further discussion 
of overpayments, see response at 
‘‘Suspension and Debarment’’, 
paragraph B.5.f. ‘‘Limit or abandon 
suspension/debarment for failure to 
disclose overpayment’’. 

e. Who has knowledge? 
One respondent stated that a 

contractor should be suspended or 
debarred for failing to disclose 
violations of Federal criminal law only 
if a ‘‘principal’’ of the company (as 
defined in the proposed contract clause) 
has knowledge of the crime. Failure to 
disclose crime should not be a basis for 
suspension or debarment if lower-level 
employees, who are not managers or 
supervisors, commit a crime and 
conceal the crime from the contractor’s 
supervisory-level personnel. 

Response: Paragraph (a)(2) of the 
clause at FAR 52.209–5 defines 
‘‘principals’’ to mean ‘‘officers; 
directors; owners; partners; and, persons 
having primary management or 
supervisory responsibilities within a 
business entity (e.g. , general manager; 
plant manager; head of a subsidiary, 
division, or business segment, and 
similar positions)’’. The Councils agree 
with the respondent and have revised 
3.1003(a)(2), 9.406–2(b)(1)(vi), and 
9.407–2(a)(8) to make disclosure 
mandatory when a principal of the 
company has knowledge. The Councils 
have also added the definition of a 
principal at FAR 2.101 because it now 
applies to more than a single FAR part, 

and revised both definitions to be 
singular rather than plural. 

The Councils note that this definition 
should be interpreted broadly, and 
could include compliance officers or 
directors of internal audit, as well as 
other positions of responsibility. 

f. Limit or Abandon Suspension/ 
Debarment for Failure To Disclose 
Overpayment 

One respondent stated that the 
proposed ability to suspend or debar for 
failure to disclose an ‘‘overpayment’’ on 
a Government contract may create 
operational difficulties because 
contracts are subject to reconciliation 
processes with payments audited and 
adjusted over time. Likewise, another 
respondent stated that singling out 
routine contract payment issues, which 
are daily events, with errors on both 
sides, is simply unworkable. The 
respondent cites a situation where a 
defense contractor did disclose an 
overpayment to the payment office, only 
to be told that it was wrong, yet was 
later made the subject of a qui tam 
action. Another respondent likewise 
objected to making reporting of 
overpayments grounds for suspension or 
debarment rather than a matter of 
contract administration. The respondent 
stated that the proposed rule does not 
connect overpayments to the criminal 
law violations upon which the rest of 
the proposed rule is focused. 

One respondent recommended that 
the FAR Council should abandon the 
proposed changes that would make 
failure to disclose an ‘‘overpayment’’ a 
new cause for suspension or debarment 
because a number of current FAR 
clauses already require the contractor to 
disclose specific types of overpayments, 
e.g. , 52.232–25, 52.232–26, 52.232–27, 
and 52.212–4(i)(5). These clauses treat 
such overpayments as a matter of 
contract administration and do not treat 
them as a matter of possible fraud and 
a basis for suspension or debarment. In 
addition, the Part 9 provisions should 
state explicitly that the cause for 
suspension or debarment is for violation 
of the requirements in FAR 52.232–25, 
52.232–26, 52.232–27, and 52.212– 
4(i)(5). The respondent noted that the 
proposed rule did not demonstrate that 
the present FAR provisions requiring 
the disclosure of overpayments are 
ineffective. 

On the other hand, another 
respondent stated that contractors 
currently have no obligation to report 
overpayment. 

One respondent was more specifically 
concerned that overpayments can result 
from indirect rate variances or similar 
credits that can occur years after 
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contract performance and that can put 
the contractor in an over-billed 
situation. The severe sanctions that 
could inure to contractors so situated 
seem patently unfair. The respondent 
suggested either excluding rate 
variances or applying the section only to 
payments made during or immediately 
following contract performance. 

Another respondent was concerned 
that this ethics rule creates potential 
inconsistency in the treatment of 
overpayments with the existing 
regulatory provisions of the FAR, and 
recommends deletion of the issue of 
‘‘overpayment’’ as a basis for suspension 
and debarment. 

DoJ suggested some answers to these 
concerns. DoJ considers that a duty to 
disclose an overpayment is just as 
important as the disclosure of criminal 
violations, and the requirement to 
disclose both will save the contractor 
from having to decide whether a 
criminal violation has in fact occurred 
in the case of an overpayment. However, 
DoJ concedes that a materiality 
requirement is appropriate to limit the 
scope of the requirement to disclose 
overpayments. 

Response: The Councils dispute the 
allegation that ‘‘contractors currently 
have no obligation to report 
overpayments’’ and refers the 
respondent to the payment clauses at 
FAR 52.232–25, 52.232–26, 52.232–27, 
and 52.212–4(i)(5). Although other 
clauses already require reporting of 
overpayment, this inclusion of the 
requirement in Subpart 9.4 to disclose 
significant overpayments is necessary to 
make it clear that, if a contractor does 
not meet this condition of the contract, 
it can be subject to suspension or 
debarment. 

The Councils agree with the 
suggestion by the DoJ that it is 
appropriate to limit the application of 
suspension or debarment to cases in 
which the unreported overpayment is 
significant. This will resolve some of the 
respondents’ concerns over routine 
contract payment issues. The Councils 
have revised the final rule to address 
only significant overpayments, which 
implies more than just dollar value and 
depends on the circumstances of the 
overpayment as well as the amount. 
Since contractors are required by the 
Payment clauses to report and return 
overpayments of any amount, it is 
within the discretion of the suspension 
and debarment official to determine 
whether an overpayment is significant 
and whether suspension or debarment 
would be the appropriate outcome for 
failure to report such overpayment. 

Rate variances do not need to be 
specifically excluded by the case 

because this issue is already taken care 
of in Part 32 and the Payment clauses. 
Rate variances are not considered 
overpayments until the rates are 
determined. The suggestion to apply the 
section only to payments made during 
or immediately following contract 
performance would not necessarily 
exempt rate variances, depending on 
when the rates are determined. 

Further, the Councils decided to 
exclude knowing failure to report 
overpayments that result from contract 
financing payments, as defined in FAR 
32.001, as grounds for suspension or 
debarment. Even though such 
overpayments must be reported and 
returned under the Payment clauses, 
these ongoing payments that are not the 
final payment on a contract are often 
based on estimates, and are subject to 
correction as the contract progresses. 
This rule is aimed at the type of 
overpayment that the contractor knows 
will result in unjust enrichment, and yet 
fails to disclose it. 

The Councils have ensured that there 
is no overlap or inconsistency between 
this final rule and the current FAR 
requirements relating to overpayment, 
as well as the Contract Debt case 
published as part of Federal Acquisition 
Circular 2005–27 on September 17, 2008 
(73 FR 53997). 

g. Blacklisting 
One respondent had a different 

concern, that the proposed changes in 
Part 42 with regard to past performance 
would allow ‘‘blacklisting’’ of 
contractors through consideration of 
‘‘integrity and business ethics’’ in the 
past performance evaluation without 
due process protections. The respondent 
stated that the suspension and 
debarment procedures are the proper 
means to address responsibility issues. 

Response: A contractor’s satisfactory 
record of integrity and business ethics 
has long been one of the required 
elements for determining that a 
prospective contractor is responsible 
(see FAR 9.104–1(d)). The rules for 
assessing responsibility at FAR Subpart 
9.1 provide for sufficient standards to 
ensure that offerors are treated fairly. 
FAR 15.306(b)(1) and (d)(3), and 
42.1503(b) give the contractor the 
opportunity to comment on adverse past 
performance. The Councils do not 
recommend any change as a result of 
this comment. 

h. Amendment of the Civil FCA 
One respondent believed that the 

proposed cause for suspension/ 
debarment language effectively amends 
the civil FCA. The respondent objected 
to changing contractors’ obligations 

regarding overpayments without using 
the legislative procedure. 

Response: The Councils disagree that 
the rule intended to, or did, amend the 
civil FCA outside the legislative 
process. The civil FCA provides a legal 
tool to counteract fraudulent billings 
turned in to the Federal Government by 
encouraging ‘‘whistleblowers’’ who are 
not affiliated with the Government to 
file actions against Federal contractors, 
claiming fraud against the Government. 
It also provides incentives to contractors 
to self-disclose. This does not preclude 
the Government from imposing an 
obligation on Federal contractors to 
themselves disclose to the Government 
if instances of overpayment are known 
to the company principals, and to hold 
them liable for knowing failure to 
disclose such an overpayment. This rule 
provides another tool to determine 
present responsibility of Government 
contractors. 

FAR Subpart 9.4 provides debarment/ 
suspension as a possible consequence 
for conviction of or civil judgment for 
commission of fraud or a variety of 
criminal offenses, although those 
statutes may already provide criminal or 
civil penalties for violation thereof. For 
example, the Sherman Act (15 U.S.C. 
1–7) provides statutory penalties, 
including fines and imprisonment, for 
violation of the antitrust provisions of 
the statute. It is not inconsistent with 
the statute, nor does it require 
legislative amendment to include in the 
FAR that violation of the Federal 
statutes in submission of an offer is 
cause for debarment or suspension. 

i. Technical Corrections 

The Councils moved FAR 3.1002(c) to 
3.1003(a)(2), because it presents a 
requirement rather than just policy 
guidance. In addition, the term 
‘‘Mandatory’’ was removed from the 
phrase ‘‘Mandatory requirements’’ at 
3.1003, because it is redundant. The 
title of paragraph (a)(1) of FAR 3.1003 
has been amplified to indicate that this 
paragraph is describing contractor 
requirements. 

6. Extend to Violation of Civil False 
Claims Act 

a. Support Application to Disclosure of 
Violations of the Civil FCA 

The Department of Justice, Civil 
Division, which is responsible for the 
enforcement of the civil FCA, fully 
supports the extension of the proposed 
rule to require that contractors report 
violations of the civil FCA, 31 U.S.C. 
3729 et seq., and to provide that the 
knowing failure to timely disclose such 
violations may be grounds for 
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suspension or debarment. Various 
respondents, including agency OIGs, 
express support for these provisions. 

Response: Concur. 

b. Same Issues as Raised With Regard to 
Other Mandatory Disclosures 

Numerous respondents suggested that 
certain of their objections to the original 
proposal to require disclosure of 
criminal violations and to make a 
knowing failure to timely disclose such 
violations grounds for suspension or 
debarment, also apply to an expanded 
requirement that contractors disclose 
civil FCA violations. For example, some 
commented that disclosure should not 
be required because the conduct 
constituting violation of federal criminal 
law or the civil FCA is potentially broad 
and subject to varying interpretations by 
the Government, contractors and courts 
(and by relators in civil qui tam suits); 
that the requirement that violations be 
‘‘timely’’ disclosed upon ‘‘reasonable 
grounds to believe’’ a violation has 
occurred are subject to varying 
interpretations as to when and under 
what circumstances a violation must be 
disclosed; that there is no rational basis 
for the proposed rule; that the rule 
would impose an unreasonable burden 
on contractors; and, that knowing 
failure to timely disclose should not be 
cause for suspension or debarment. 

Response: These areas of concern 
common to both criminal and civil 
violations are addressed in other 
sections of this report. As discussed 
more fully elsewhere, the Councils have 
replaced the ‘‘reasonable grounds to 
believe’’ standard of the proposed rule 
with a ‘‘credible evidence’’ standard in 
the final rule, and to specify that the 
violation must have a nexus to contract 
award, performance or close-out, and to 
clarify that it is the knowledge of the 
principal that triggers the suspension 
and debarment cause. See responses 
under ‘‘Vagueness of rule’’ at paragraph 
B.3.b.i. (Reasonable grounds to believe); 
B.3.b.ii.(Timely disclosure); B.3.b.iii. 
(Criminal violation in connection with 
contract award or performance); and 
B.3.b.iv. (Level of employee with 
knowledge). 

c. Issues Particular to the Civil FCA 
i. Difficult to determine if violation 

has occurred. Several respondents urged 
that contractors should not be required 
to disclose violations of the civil FCA or 
be subject to suspension or debarment 
for a knowing failure to do so on a 
timely basis because, they suggest, the 
potential misconduct covered by the Act 
is broad, and the application of the 
statute raises many difficult factual and 
legal issues that the Government, 

contractors, relators and courts interpret 
in various ways. For example, one 
respondent argues that the contractor 
and the Government are not always 
aligned on whether a violation of the 
civil FCA has occurred, and suggests 
that it is impractical to assume that an 
average contractor employee will know 
definitively when a violation of the civil 
FCA has occurred. Several respondents 
observe that that there are many 
difficult legal and factual issues that 
arise in civil FCA matters, such as 
whether a submission constitutes a 
‘‘claim’’, whether a statement is ‘‘false,’’ 
and whether the person making the 
statement or submitting the claim acted 
with the requisite knowledge. Another 
respondent argues the courts are in 
conflict over what conduct constitutes a 
violation of the civil FCA. Another 
respondent considers it unfair to require 
contractors to make civil FCA liability 
determinations given conflicting 
judicial interpretations of the civil FCA 
and the contractor’s inability to access 
relevant facts. This respondent argues 
that certain Federal appellate courts and 
the United States Supreme Court have 
read a materiality requirement into the 
civil FCA even though that element is 
not stated explicitly in the text. One 
respondent cites a split in the circuits 
regarding whether an entity that is 
subject to complex regulatory 
requirements can be held liable under 
the civil FCA when the entity bases its 
conduct on a reasonable interpretation 
of an ambiguous statute or regulation. 
Another respondent states that whereas 
federal crimes are fairly well-defined, 
novel and aggressive interpretations of 
the civil FCA have created an 
environment in which many claims of 
breach of a contract might be construed 
as civil FCA violations. 

Based on the premise that violations 
of the civil FCA are difficult to define, 
several respondents concluded that 
contractors will be subject to suspension 
and debarment if the contractor 
misinterprets the circumstances and 
does not report a violation, even if there 
exists an honest disagreement about 
whether a violation of the civil FCA has 
occurred. 

Response: The Councils do not agree 
that the requirements of the civil FCA 
cannot be reasonably ascertained and 
understood by contractors, and expects 
that contractors doing business with the 
Government are taking appropriate steps 
to ensure their compliance with that 
statute and all other applicable laws. 
The most recent amendments to the 
statute were made in 1986, and a 
significant body of case law interpreting 
the statute, and the 1986 amendments in 
particular, has developed in that time 

period. These cases interpret the various 
elements of a civil FCA violation, 
including the definition of a claim, 
falsity, knowledge, and damages. 

Although the Councils recognize that 
some issues concerning the proper 
application of the civil FCA remain 
unsettled and subject to further judicial 
interpretation, this is not unique to the 
civil FCA. 

Moreover, the disclosure requirement 
applies only where the contractor has 
‘‘credible evidence’’ that a violation of 
the civil FCA has occurred. The 
contractor is subject to suspension and 
debarment for failure to timely disclose 
the violation only where the contractor 
does so knowingly. Genuine disputes 
over the proper application of the civil 
FCA may be considered in evaluating 
whether the contractor knowingly failed 
to disclose a violation of the civil FCA. 

In this regard, the Councils note that 
the mere filing of a qui tam action under 
the civil FCA is not sufficient to 
establish a violation under the statute, 
nor does it represent, standing alone, 
credible evidence of a violation. 
Similarly, the decision by the 
Government to decline intervention in a 
qui tam action is not dispositive of 
whether the civil FCA has been 
violated, nor conclusive of whether the 
contractor has credible evidence of a 
violation of the civil FCA. 

ii. Broad scope of civil FCA. Several 
respondents suggested that requiring 
contractors to disclose violations of the 
civil FCA significantly expands the 
situations in which disclosure must be 
considered, and notes that the civil FCA 
can be violated even in situations where 
the Government suffers no financial 
loss. One respondent states that the civil 
FCA encompasses an ‘‘almost limitless 
universe of activities.’’ 

Response: The Councils do not agree 
that requiring disclosure of civil FCA 
violations will significantly broaden the 
situations where disclosure must be 
considered. Concerning the suggested 
breadth of the civil FCA, please see 
response to ‘‘Issues particular to the 
civil FCA’’, at paragraph B.6.c.i. 
‘‘Difficult to determine if violation has 
occurred’’. The first proposed rule 
required contractors to disclose 
significant overpayments and violations 
of criminal law in connection with a 
Government contract or subcontract 
awarded thereunder, and the addition of 
the civil FCA is a natural extension of 
the rule. When a claim or payment 
comes under review, it often is not 
known at the outset of the investigation 
whether the matter is an overpayment, 
or a civil or criminal violation. In many 
cases, the same investigation must be 
done to determine the nature of the 
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conduct at issue. The same fraud may be 
actionable under the civil FCA or its 
criminal analogs, and require proof of 
the same general elements. See, e.g., 18 
U.S.C. 287 (criminal False Claims Act); 
18 U.S.C. 1001 (false statements). 

Moreover, the fact that a course of 
conduct can violate the civil FCA even 
if the Government does not suffer a 
financial loss does not mean that 
disclosure is not relevant to the 
contractor’s present responsibility. For 
example, the Government may avoid a 
financial loss because a contracting 
officer alertly catches and declines to 
pay a false or fraudulent claim, or 
perhaps because the false claim is 
disclosed by the contractor. 

iii. Mitigation in civil FCA for 
voluntary disclosure. One respondent 
argues that there is no need to make 
failure to timely disclose a civil 
violation of the civil FCA a basis for 
suspension and debarment because the 
civil FCA already provides that damages 
may be reduced from trebles to doubles 
where the contractor discloses a 
violation to the United States. Another 
respondent suggests that the proposed 
FAR rule would convert these otherwise 
voluntary disclosures into mandatory 
disclosures, thereby preventing 
contractors from benefiting from the 
damages reduction provision of the civil 
FCA. One respondent requests that the 
final rule clarify that any mandatory 
reporting obligation is not intended to 
and does not prevent a contractor from 
seeking, and the Government from 
providing, reduced damages as a result 
of a disclosure made in compliance with 
the new contract provision. 

Response: The Councils do not agree 
that the reduced damages available to 
contractors who disclose violations of 
the civil FCA in accordance with that 
Act obviates the need for the proposed 
amendment to make a failure to timely 
disclose a violation the basis for 
suspension or debarment. These 
provisions address two separate 
Governmental interests. The damages 
provisions of the civil FCA address the 
Government’s ability to recoup its loss 
as a result of a violation, and recognize 
that timely disclosure is an important 
means for mitigating that loss. 
Suspension and debarment is concerned 
with the contractor’s present 
responsibility. Timely disclosure of 
violations of the civil FCA is an 
important indicator of the contractor’s 
present responsibility. 

The mitigating provisions of the civil 
FCA apply to any disclosure that meets 
the requirements set forth in 31 U.S.C. 
3729(a)(A). There is nothing in the FAR 
rule that would preclude a contractor 
from meeting the actual requirements of 

the reduced damages provision of the 
civil FCA. (See response at paragraphs 
B.3.a.vi. and B.5.c. discussing the 
mitigating factors in the USSG and in 
the FAR.) In its comments to the 
proposed rule, the Civil Division of DOJ, 
which enforces the civil FCA for the 
United States, noted that a contractor 
that meets both the disclosure 
requirements of the FAR and the civil 
FCA ‘‘would receive the dual benefit of 
qualifying to seek reduced damages 
under the civil FCA and avoiding the 
potential for suspension and debarment 
under the FAR.’’ 

iv. Proposed amendments to the civil 
FCA. Several respondents suggest that a 
contractor making a mandatory 
disclosure of a violation of the federal 
civil FCA risks prompting a potential 
relator to file a qui tam suit based on the 
disclosure, and note that the public 
disclosure bar under existing law likely 
would not bar such a suit. These 
respondents further suggest that this 
risk is increased if proposed 
amendments to the civil FCA (S.2041 
and H.4854) are enacted because they 
would eliminate the public disclosure 
bar as a jurisdictional defense to a qui 
tam suit. 

Response: The Councils recognize 
that mandatory disclosure of a violation 
of the civil FCA presents a risk that a 
qui tam action will follow. This risk is 
not unique for disclosures of civil FCA 
violations; the same risk arises from 
disclosures of overpayments and 
violations of criminal law. Furthermore, 
the underlying violation itself presents 
a risk of a qui tam action. Timely 
disclosure of a knowing violation offers 
the contractor an opportunity to 
demonstrate its present responsibility to 
avoid suspension or debarment, and to 
obtain a reduction in damages under the 
civil FCA. 

v. Healthcare and banking. Several 
respondents disagreed with the view 
expressed by DOJ that the civil FCA 
reporting requirement imposes on 
Government contractors the same 
disclosure standards as those required 
of the healthcare and banking 
industries, and that no law requires 
disclosure of a civil FCA violation. 

Response: See response, in paragraph 
B.3.a.iii.a. under ‘‘Mandatory disclosure 
to the OIG’’, ‘‘More far-reaching’’. 

vi. Inherently governmental. One 
respondent objects that requiring 
contractors to disclose violations of the 
civil FCA to the Government would 
force contractors to interpret and 
enforce Federal law, which epitomizes 
an inherently governmental function. 

Response: The Councils disagree that 
the mandatory disclosure provisions 
result in a transfer of an inherently 

governmental function to contractors. 
As noted in response B.6.c.i. above, 
individuals and entities contracting 
with the Government are subject to the 
civil FCA, and the Government expects 
that its contractors will take appropriate 
steps to ensure their compliance with 
all applicable laws. Compliance 
necessarily requires that contractors 
interpret the law as it may apply to their 
own circumstances and conduct, and 
this obligation is no different whether 
the law is civil or criminal. The 
Government will continue to exercise its 
independent judgment as to the proper 
interpretation of the civil FCA, to 
enforce the civil FCA consistent with 
applicable law, and to pursue violations 
of that law where appropriate, 
irrespective of whether those violations 
are brought to its attention by a 
contractor’s disclosure or otherwise. 

vii. Technical correction. One 
respondent is concerned that with 
addition of disclosure of violations of 
the False Claims Act, it is not entirely 
clear whether the limiting clause ‘‘in 
connection with the award or 
performance of this contract or any 
subcontract thereunder’’ applies to 
reporting both violations of Federal 
criminal law and violations of the civil 
FCA. 

Response: Concur. The Councils have 
modified the rule accordingly. 

7. Application to Acquisition of 
Commercial Items 

a. Support Application to Acquisition of 
Commercial Items 

An agency OIG, in commenting on the 
first proposed rule, believed that the 
responsibility of the contractor to report 
potential violations of criminal law or 
safety issues related to Government 
contracts or subcontracts should not be 
based on contract type and should not 
exclude commercial contracts from the 
reporting requirement. 

In response to the question on the 
expansion of the second proposed rule 
to apply to commercial items, various 
respondents, including many agency 
OIGs, support application to contracts 
for the acquisition of commercial items. 

Response: Concur. 

b. Do Not Support Application to 
Acquisition of Commercial Items 

Several respondents state that the 
proposed rule is inconsistent with 
Public Law 103–355 and FAR Part 12. 

Another respondent is concerned that 
application of the proposed rule to 
commercial acquisitions will be difficult 
for educational institutions to 
implement. 

Another respondent states that DoJ 
fails to show any deference to OFPP 

VerDate Aug<31>2005 18:57 Nov 10, 2008 Jkt 217001 PO 00000 Frm 00020 Fmt 4701 Sfmt 4700 E:\FR\FM\12NOR3.SGM 12NOR3m
st

oc
ks

til
l o

n 
P

R
O

D
1P

C
66

 w
ith

 R
U

LE
S

3

28



67083 Federal Register / Vol. 73, No. 219 / Wednesday, November 12, 2008 / Rules and Regulations 

with respect to commercial item policy, 
asserting without any rationale or 
elaboration that there would be no 
reason to exclude so-called commercial 
item contracts. This respondent states 
that the rule cannot be applied to 
commercial items without specific 
authorization by Executive Order or 
statute. 

One respondent believes that 
applying Government-unique clauses to 
commercial suppliers will drive them 
away from the Government marketplace. 
Since this respondent recognizes that 
this is now required by statute, they will 
continue to seek a repeal of the statute. 

Another respondent recommends 
against requiring commercial item 
contractors to develop new, 
Government-only ethics standards that 
result in a company having two 
standards of conduct, one for 
Government business and one for 
everything else. 

Response: The disclosure 
requirements of the new statute 
specifically apply to commercial items. 
Furthermore, the statute includes the 
words ‘‘pursuant to FAR Case 2007–006 
or any follow-on FAR case’’ which the 
Councils interpret as covering the 
inclusion of the civil FCA as addressed 
in the second proposed rule. 

c. Application to Commercial 
Subcontracts 

One respondent questions whether 
application of the proposed rule to the 
business practices of a commercial 
vendor that has no direct contractual 
relationship with the Federal 
Government has any relevance to 
assuring proper stewardship of Federal 
funds. 

One respondent is concerned that 
without a more distinct definition of 
‘‘subcontractor,’’ the flowdown 
obligation may be applied more broadly 
than necessary. The respondent requests 
additional guidance in order to 
distinguish actual subcontractors from 
entities that may be contracted to 
provide collateral services to the 
commercial contractor (e.g., service 
vendors, licensors, corporate 
subsidiaries). 

Further, another respondent states 
that revision to FAR Subpart 44.4 or 
FAR clauses 52.212–4 or 52.212–5 and 
clause 52.244–6 would be necessary 
before this requirement can be flowed 
down to commercial item 
subcontractors, but because the 
proposed rule has neglected to specify 
changes, there is no proposed 
authorization to revise those clauses in 
the final rule. 

Response: ‘‘Subcontract’’ and 
‘‘subcontractor’’ are defined at FAR 

44.101. To clarify the meaning in this 
context, the Councils have borrowed 
from those definitions for use in the text 
at 3.1001 and in the clause at FAR 
52.203–13. 

The Councils are authorized to make 
any revisions to Subpart 44.4, Part 12 
and Part 44, necessary to conform 
changes in the final rule, as long as 
changes in the final rule are reasonably 
foreseeable from either the proposed 
rule text or the discussions in the 
preamble. This constitutes adequate 
notice to the public. Both the text and 
preamble of the May 16, 2008, proposed 
rule were specific that the rule would 
apply to subcontracts. The Councils 
have made appropriate conforming 
changes to 52.212–5 and 52.244–6. 

d. Other Concerns 

One respondent questions whether 
the phrase ‘‘if 52.212–4 appears in this 
contract’’ (52.203–13(c)) is another way 
of saying it is a commercial item 
contract. 

Response: Yes, inclusion of clause 
52.212–4 in the prime contract would 
indicate that it is a contract for the 
acquisition of commercial items. 
However, now that the final rule 
requires flow down to commercial 
subcontracts, this phrase is inadequate 
for indicating a subcontract for 
commercial items, and has been revised 
accordingly. 

e. Comments on the First Proposed Rule 
That Are No Longer Applicable 

One respondent was concerned that 
the opportunity for substantial 
confusion exists with the rule and 
recommends additional guidance on 
how the rule impacts companies selling 
commercial items under FAR Part 8 
acquisitions. 

Another respondent was concerned 
that the proposed language at 3.1004 
‘‘awarded under FAR Part 12’’ is likely 
to be misunderstood as applying only 
when the policies of FAR Part 12 are 
used exclusively and the procedures in 
Parts 13, 14, and 15 are not used. 

Another respondent was concerned 
that the proposed rule does not properly 
address the exemption for commercial 
item vendors. 

One respondent was concerned that 
the proposed rule does not justify 
imposing the new cause for suspension 
or debarment based on failure to 
disclose a ‘‘violation’’, and that will also 
place restrictions on commercial 
contractors that are not required by law 
and not consistent with the commercial 
market place. 

Response: These comments are no 
longer applicable because the statute 

now requires application of most of this 
rule to commercial item contracts. 

8. Application to Contracts To Be 
Performed Outside the United States 

a. Support Application Outside the 
United States 

Four respondents to the first proposed 
rule questioned the exceptions for 
overseas contacts. 

• DoJ disagreed with excluding 
contracts performed entirely outside the 
United States from the requirements of 
the rule. The respondent indicates that 
the United States is still party to such 
contracts and potentially a victim when 
overpayments are made or when fraud 
occurs in connection with the contacts. 

• One respondent was concerned that 
the rule exempts contracts performed 
overseas without providing an 
explanation as to why a basic policy of 
a code of ethics and business conduct 
should not apply overseas. 

• An agency OIG believed that the 
responsibility of the contractor to report 
potential violations of criminal law or 
safety issues related to Government 
contracts or subcontracts should not be 
based on contract type and should not 
exclude contracts performed outside the 
United States from the reporting 
requirements. 

• Another agency OIG believed that it 
is counterproductive to exclude 
contracts performed entirely outside the 
United States because the United States 
is still party to such contracts and may 
be victimized when overpayments are 
made or fraud occurs in connection 
with those contracts. The respondent 
also argues the contracts require greater 
vigilance because they are performed 
overseas where U.S. resources and 
remedies are more limited; and that the 
inclusion would reduce the 
vulnerabilities that often plague 
overseas programs and increase the 
effectiveness of those programs. 

In response to the proposed 
expansion overseas in the second 
proposed rule, various respondents, 
including several agency OIGs, support 
making the requirements of this rule 
applicable to contracts and subcontracts 
performed outside the United States. 

Response: Concur. 

b. Do Not Support Application Outside 
the United States 

One respondent raised the concern 
that if any part of the work is performed 
outside the United States, labor and 
privacy laws in Europe would prohibit 
mandatory reporting by employees. 

Another respondent is concerned that 
extension of the requirements to 
contracts and subcontracts performed 
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outside the U.S. will likely have a 
significant and negative effect on 
academic institutions’ ability to engage 
international partners. It is 
inappropriate and impractical to expect 
our international partners to do business 
in the same way as U.S. organizations. 
Many foreign academic institutions are 
instrumentalities of foreign governments 
and are subject to their own laws and 
regulations. Without flexibility, it will 
be impossible to pursue the 
international research and education 

One respondent also believes that it is 
unreasonable and impractical to expect 
foreign firms to understand and be able 
to comply with the unique procedural 
requirements the U.S. imposes on its 
contractors. This respondent recognizes 
that this is now required by statute and 
it will seek a repeal of the statute. 

Response: The disclosure 
requirements of the new statute 
specifically apply to acquisitions to be 
performed outside the United States. 
Furthermore, the statute includes the 
words ‘‘pursuant to FAR Case 2007–006 
* * * or any follow-on FAR case’’ 
which the Councils interpret as covering 
the inclusion of the civil FCA as 
addressed in the second proposed rule. 

9. Other Applicability Issues 

a. Educational Institutions 

i. Exempt educational and research 
institutions. One respondent requested 
that educational and research 
institutions be granted the same 
exemption afforded small business by 
making the requirement for a formal 
training and/or awareness program and 
internal control systems inapplicable to 
such institutions. 

Response: By passing the ‘‘Close the 
Contractor Fraud Loophole Act,’’ 
Congress made clear its preference for 
fewer, rather than more exemptions. 
The requirements at 3.1002(b) are that 
the ethics and compliance training 
program be suitable to the size of the 
entity and extent of its involvement in 
Government contracting. Further, this 
regulation applies only to contracts 
using appropriated funds, not to grants. 

ii. Imposition of procurement 
requirements on grant recipients. One 
respondent stated that OMB regulation 
2 CFR 215.40 forbids agencies to impose 
procurement requirements on grant 
recipients unless required by statute or 
Executive order or approved by OMB. 

Response: This rule is not imposing 
any requirements on grant recipients. 
The FAR does not apply to contracts 
awarded using grant money. Federal 
Government grant recipients who are 
also Federal Government contractors 

must comply with both the grant 
regulations and the FAR, as applicable. 

b. Subcontractors 
Various responses were received on 

the obligations imposed by this rule 
between contractors and subcontractors 
and the flow down of this rule to 
subcontractors. 

Response: The Councils note that the 
same rationale that supports the 
application of the rule to prime 
contractors supports the application to 
subcontractors. The same reasonable 
efforts the contractor may take to 
exclude from its organizational structure 
principals whom due diligence would 
have exposed as engaging in illegal acts 
are the same reasonable efforts the 
contractor should take in selecting its 
subcontractors. Subcontractors should 
also use those same reasonable efforts in 
employment and subcontracting efforts. 

i. Obligation to report violations by 
subcontractors. According to several 
respondents, prime contractors should 
not be responsible for oversight of their 
subcontractors and should not be 
subject to debarment for failure of a 
subcontractor to meet the requirement 
of the rule. The respondents were 
concerned that the rule renders prime 
contractors police for their 
subcontractors which respondents 
consider unreasonable and burdensome. 
One respondent was also concerned that 
rule creates a contractual obligation on 
the part of the contractor to ensure that 
its subcontractors perform as required 
by the rule. Another respondent stated 
that the rule fails to define the 
obligation of the contractor to police its 
subcontractors with regard to the 
required compliance program and 
integrity reporting. It is unclear what 
degree of due diligence the Government 
expects of the contractor. 

Response: There is no requirement for 
the contractor to review or approve its 
subcontractors’ ethics codes or internal 
control systems. Verification of the 
existence of such code and program can 
be part of the standard oversight that a 
contractor exercises over its 
subcontractors. The prime contractor is 
subject to debarment only if it fails to 
disclose known violations by the 
subcontractor. Therefore, a change to 
the rule is not necessary. 

ii. Disclosure through the prime 
contractor. One respondent was 
concerned that the rule mandates that 
the disclosures go directly to the 
Government and not through the prime 
contractor. DoJ was concerned that some 
subcontractors may not be comfortable 
making disclosure through the prime 
contractor and suggested that a 
mechanism through which a 

subcontractor makes a disclosure be 
addressed in the final rule. 

Response: The clause flow down in 
paragraph (d)(2) states that in altering 
the clause to identify the appropriate 
parties, all disclosures of violations of 
the civil FCA or of Federal criminal law 
shall be directed to the agency OIG, 
with a copy to the contracting officer. 
The clause does not require disclosure 
through the prime contractor. 

iii. Liability for erroneous disclosure. 
One respondent was concerned that the 
rule creates a potential significant 
liability for the contractor if disclosures 
concerning subcontractors turn out to be 
in error. The respondent requested the 
Councils to consider whether damages 
assessed against contractors for 
erroneous reports would be allowable 
costs. Also, the respondent was 
concerned that the rule is unclear about 
the disclosure of criminal violations by 
subcontractors, and suggests that the 
Councils revise the rule to make the 
disclosure requirements for the 
contractor and the subcontractor 
parallel. 

Response: The Councils revised the 
rule to require the contractor to disclose 
credible evidence of a violation of 
Federal criminal law in connection with 
the contract or any subcontract under 
the contract. This revision provides to 
the contractor sufficient opportunity to 
take reasonable steps to determine the 
credibility of any possible disclosure 
prior to disclosing it to the agency 
Inspector General and contracting 
officer. The potential for erroneous 
disclosure is minimized by requiring the 
contractor to disclose only credible 
evidence of violations, thereby reducing 
the contractor’s potential liability for 
damages associated with erroneously 
disclosing alleged violations which are 
not substantiated. 

c. Small Businesses (See Also Paragraph 
11. ‘‘Regulatory Flexibility Act 
Concerns’’, for Comments on Initial 
Regulatory Flexibility Analysis) 

i. Support level of applicability to 
small businesses. An agency OIG 
supported the application of the basic 
requirements of the rule to small 
business because the rule avoids 
imposing unnecessary burdens on small 
businesses by creating expensive 
paperwork requirements. Likewise, 
another agency OIG considered the 
exemption for small business 
contractors (from the requirements for a 
formal internal control system) 
reasonable. Another agency OIG also 
indicated that undesirable results for 
small business which could have 
resulted from initial drafts of the rule 
have been mediated by this rule. 
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Response: Concur. 
ii. Overly burdensome on small 

business: One respondent believed that 
the rule is an overly burdensome and 
unrealistic policing requirement that 
imposes significant new cost 
requirements and is particularly 
burdensome for small businesses; 
effectively precluding such businesses 
from competing for prime contract work 
or as a high-tier subcontractor. 

• Response: Although the rule may 
have a significant economic impact on 
a substantial number of small entities 
with respect to the disclosure 
requirement, the rule is structured to 
minimize its impact on small business 
concerns by making the requirement for 
formal training programs and internal 
control systems inapplicable to small 
businesses, and limiting the disclosure 
requirement of violations of Federal 
criminal law to those violations 
involving fraud, conflict of interest, 
bribery, or gratuity violations found in 
Title 18 of the United States Code, 
although the rule did add the reporting 
of violations of the False Claims Act. 
The Councils do not believe that a 
change to the rule is necessary. 

d. Dollar Threshold or Minimum 120 
Day Performance Period 

i. Recommend no threshold and no 
minimum performance period. One 
agency OIG commented on the rule’s 
threshold of $5 million and 120-day 
performance period. The agency OIG 
believed that the application of the rule 
should not be determined on the basis 
of the dollar value or the period of 
performance of the contract. The 
respondent was concerned that, at 
times, contracting officers have awarded 
smaller dollar value contracts or 
modifications instead of one large dollar 
contract to circumvent various 
thresholds that trigger requirements. 
The respondent believed that the public 
and members of Congress have similar 
expectations of all contractors no matter 
the contract value or type. 

Response: The Close the Contractor 
Fraud Loophole Act (Pub. L. 110–252, 
Section 6103) now defines a covered 
contract for application of this 
regulation as any contract in an amount 
greater than $5 million and more than 
120 days in duration. The Councils also 
note that, regardless of whether the 
clause is included in the contract, the 
suspension and debarment provisions in 
Subpart 9.4 apply to all contractors, 
regardless of contract value or duration. 

ii. Applicability of thresholds to 
Federal Supply Schedule (FSS) 
contracts and Blanket Purchase 
Agreements (BPA). One respondent 
requests explanation of the applicability 

of the thresholds to FSS contracts. The 
respondent does not believe that FAR 
1.108(c) adequately clarifies the issue. 
Are the thresholds based on each 
individual order? 

Response: According to FAR 1.108(c), 
unless otherwise specified, if the action 
establishes a maximum quantity of 
supplies or services to be acquired, the 
final anticipated dollar value must be 
the highest final priced alternative to 
the Government, including the dollar 
value of all options. That is, if it is 
anticipated that the dollar value of 
orders on an FSS contract will exceed 
$5 million, then this clause is included 
in the basic contract against which 
orders are placed. 

e. Single Government Standard Also 
Applicable to Grants 

One respondent was concerned that 
multiple Federal agencies already have 
compliance guidelines and regulations 
in place, or in development, and 
believes the rule may be inconsistent 
with other Federal agency requirements. 
The respondent requested that a single 
Federal Government-wide standard be 
created to foster integrity and honesty 
that applies to both Government 
contracts and Federal grants. 

Response: The Councils acknowledge 
the respondent’s concern. However, this 
rule establishes a Government-wide 
standard for contractor compliance 
programs and integrity reporting with 
respect to Government contract awards. 
Under the rule, all Federal agencies will 
be required to implement the same 
requirements in the same manner 
consistent with the award of Federal 
contracts. However, the rule does not 
and is not intended to address 
contractor compliance programs and 
integrity reporting with respect to 
agency grant-making procedures. Given 
the legal differences between a grant 
and a contract that concern performance 
and termination for default, the creation 
of a single Government standard 
addressing contractor compliance 
programs and integrity reporting is not 
practical and is outside the scope of the 
rule. 

10. Additional Recommendations 

a. Defer Final Rule Until 

i. More experience with 2006–007. 
One respondent suggested that the FAR 
Council evaluate experience with the 
final rule, before proposing changes. 
The FAR Council should withdraw the 
proposed rule in favor of allowing 
covered contractors to implement the 
November 23, 2007, final rule. 

ii. Completion of the National Science 
and Technology Council initiative. 

Several respondents urged the FAR 
Council to defer further action on 
proposed FAR Case 2007–006 pending 
completion of the National Science and 
Technology Council (NSTC) initiative to 
develop compliance guidance for 
recipients of Federal research funding 
from all agencies across the Federal 
Government. 

iii. Further action on related 
legislation that would expand the scope 
of the civil FCA. One respondent 
requests postponement until after 
enactment of pending legislation on the 
civil FCA. 

iv. Public hearings. One respondent 
alternatively suggests additional public 
comment in light of the pertinent 
intervening legislation and public 
hearings. 

Response: The intervening legislation 
requires implementation of this rule in 
the FAR within 180 days of enactment 
of Pub. L. 110–252 (by December 26, 
2008). Therefore, the Councils will 
proceed with this rule without delay. 

At the time of publishing the final 
rule (2006–007), the proposed rule 
(2007–006) under this case had already 
been published. The preamble of the 
final rule under 2006–007 stated the 
intent to address mandatory disclosure 
and full cooperation under the follow- 
on rule. 

It is unknown when the NSTC 
initiative to develop compliance 
guidance for recipients of Federal 
research funding from all agencies 
across the Federal Government will be 
completed. The Councils do not agree to 
delay the FAR rule pending the outcome 
of this particular initiative. Often the 
regulations for grants use the FAR as a 
model. 

b. Expand Policy and Clause to Cover 
Overpayments 

DoJ and an agency IG commented that 
the drafters of the proposed rule 
neglected to incorporate ‘‘knowing 
failure to timely disclose an 
overpayment’’ in the first reference at 
3.1002(c). 

Several respondents proposed that the 
language in the proposed FAR clause be 
expanded to also include instances of 
overpayment. More inclusive language 
removes any ambiguity (and loopholes) 
about what should be revealed to the 
Government. By expanding the scope to 
include overpayments, contractors are 
no longer asked to label (or mislabel) 
their activity as ‘‘criminal’’. In the 
opinion of the respondents, the 
proposed rule does not match the stated 
objective of encouraging Government 
notification of fraud and overpayments. 

Response: The mandatory reporting of 
overpayments is addressed in the 
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Payments clauses. However, to aid in 
clarity, we have added a cross reference 
at FAR 3.1003 to the Payment clauses 
and the knowing failure to timely 
disclose significant overpayments as a 
cause for suspension/debarment in FAR 
Subpart 9.4. 

c. Create a Contractor Integrity and 
Business Ethics Information Section in 
FAR Part 42 

One respondent urged the FAR 
Councils to create a contractor integrity 
and business ethics section in FAR Part 
42 that would require Government 
officials to record and maintain integrity 
and business ethics information that can 
be shared with Government officials. 
Although contractor performance and 
responsibility are part of FAR Subpart 
9.1, the respondent requests that 
distinctive data and information be 
collected on each. 

Another respondent, on the other 
hand, is very satisfied that the rule only 
proposed one change to the contractor 
past performance information in FAR 
42.1501, and properly reinforces the 
existing emphasis on contractor 
cooperation across a broad range of 
contract administration matters, 
including cooperation with 
investigations. 

Response: The proposed rule has 
added a cross reference in Part 42 to 
promote the inclusion of business 
integrity in past performance. The 
request to collect distinctive data and 
information on contractor responsibility 
is outside the scope of this rule. The 
past performance databases are 
controlled by the agencies. (See also 
response to ‘‘Suspension/Debarment’’, 
paragraph B.5.g. ‘‘Blacklisting’’) 

d. Add Safety Issues 

An agency IG suggested that safety 
issues should be included in the 
mandatory disclosure requirement. 

Response: Adding explicit coverage of 
safety issues is outside the scope of this 
case. 

e. Protection of Contractor Disclosures 

The proposed rule states at 3.1002 
(Policy) that contractors should have an 
internal control system that facilitates 
timely discovery of improper conduct in 
connection with Government contracts. 
A contractor may be suspended or 
debarred for knowing failure to timely 
disclose a violation of Federal criminal 
law in connection with the award or 
performance of any Government 
contract performed by the contractor. 

DoJ suggested that, in order to 
encourage contractors to submit 
information, the Councils may wish to 
recommend to agencies that the 

submitted information be maintained 
confidentially to the extent permitted by 
law and that any disclosure of the 
information under FOIA should only be 
made after full consideration of 
institutional, commercial, and personal 
privacy interests that could be 
implicated by such a disclosure. In 
particular, agencies should be mindful 
that the Trade Secrets Act operates as a 
prohibition on the discretionary 
disclosure of any information covered 
by Exemption 4 of the FOIA, unless 
disclosure is otherwise authorized by 
law. 

Response: The Councils have added 
the following provision to the final rule, 
similar to the provision employed by 
the DoD Voluntary Disclosure Program 
(DoD Directive 5106.01, April 23, 2006) 
in ‘‘XYZ’’ agreements with contractors 
pursuant to DoD Voluntary Disclosure 
Program Guidance (IGD 5505.50, CIPO, 
April 1990) (see http://www.dodig.mil/ 
Inspections/vdprogram.htm): ‘‘The 
Government, to the extent permitted by 
law and regulation, will safeguard and 
treat information obtained pursuant to 
the contractor’s disclosure as 
confidential where the information has 
been marked ‘‘confidential’’ or 
‘‘proprietary’’ by the company. To the 
extent permitted by law and regulation, 
such information will not be released by 
the Government to the public pursuant 
to a Freedom of Information Act request, 
5 U.S.C. section 552, et. seq., without 
prior notification to the contractor. The 
Government may transfer documents 
provided by the contractor to any 
department or agency within the 
Executive Branch if the information 
relates to matters within the 
organization’s jurisdiction.’’ 

The addition of the above provision 
will provide appropriate assurance to 
contractors about the Government’s 
protection afforded to disclosures. 

11. Regulatory Flexibility Act concerns 

a. IRFA Does Not Identify a Rational 
Basis for the Rule 

Several respondents criticized the 
Initial Regulatory Flexibility Analysis 
(IRFA) as deficient because they believe 
that it does not identify a rational basis 
for the rule. They claim that there is no 
empirical or anecdotal evidence to 
explain why the mandatory disclosure 
requirement is required for the proper 
functioning of the procurement system. 

Response: See response to 
‘‘Mandatory disclosure to the OIG’’, 
‘‘Empirical support that mandatory 
disclosure will achieve the Councils’ 
objective’’, at paragraph B.3.a.iii.d. 

b. The IRFA Underestimates the 
Number of Small Businesses Affected 
and the Associated Costs 

Several respondents also considered 
that the IRFA underestimates the 
number of small businesses affected, as 
it only describes the estimated 28 small 
businesses which conclude that 
disclosure is required, rather than the 
larger number which will have to 
conduct internal investigations before 
concluding that disclosure is not 
required. One respondent pointed out 
the costs to run a compliance program. 
Another respondent pointed out that the 
IRFA does not ascertain the costs when 
a company chooses to retain outside 
counsel to investigate, which could 
range from $1 million to $20 million. 
The rule will cost small businesses over 
$1 billion a year (calculation—for each 
report there would be 5 internal 
investigations at a cost of $5 million per 
contractor and $2.5 million per 
subcontractor.) 

Response: First, the IRFA estimated 
an impact on 45 small businesses, not 
just the 28 covered by the clause. 

Second, an ethical company that 
learns that an employee may have 
committed a violation of Federal 
criminal law would not ignore this 
information. A company would 
normally investigate allegations of 
wrongdoing within the company as a 
sound business practice. If there was 
clearly no violation, the investigation 
would be short. Although the rule 
allows contractors time to take 
reasonable steps to determine that 
evidence of wrongdoing is credible, it 
does not direct contractors to carry out 
any particular level of internal 
investigation. The IRFA focused on the 
effort which results from this rule— 
disclosure to the Government—although 
there are other incentives outside this 
rule which could cause a contractor to 
voluntarily disclose violations to the 
Government, such as the U.S. 
Sentencing Guidelines. Although the 
IRFA does not include the cost of the 
investigation in its calculations, the 
FAR does not require or envision a 
small business paying millions of 
dollars for an investigation. The 
respondent’s calculated cost estimates 
are not supported or credible. 

The FAR did give relief for the costs 
of running a compliance program by 
leaving it to the discretion of the small 
business and paragraph (c) of the clause 
is not mandatory for small businesses. 
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c. Imposition of Suspension and 
Debarment Will Disproportionately 
Damage Small Businesses 

One respondent stated that small 
businesses do not have the resources 
that large businesses do. They do not 
have the resources to institute 
compliance programs. They are more 
likely to be caught in the suspension 
and debarment process. They lack the 
leverage to negotiate agreements in lieu 
of debarment. Therefore, the rule’s 
reliance on suspension and debarment 
as an enforcement mechanism will 
disproportionately damage small 
businesses. 

Response: The Councils agree that 
small businesses often have fewer 
resources than other than small 
business. Nonetheless, the Councils 
cannot give further flexibility here. The 
Councils have already eliminated the 
requirement for the internal control 
system for small businesses. The 
Councils cannot establish a different 
suspension or debarment standard for 
small businesses. 

d. Estimate of Small Businesses That 
Would Disclose if No Mandatory 
Requirement 

One respondent quoted the IRFA as 
estimating that, in the absence of the 
proposed disclosure requirement, 1 
percent of small business contractors 
that are aware of a violation would 
voluntarily report it. This suggests, 
according to the respondent, that the 
FAR Council believes that mandatory 
disclosure would lead to a 100-fold 
increase in the number of reported 
violations. The respondent states that 
there is no support for this estimate and 
no rational basis to support a claim that 
this disclosure requirement is needed 
for the effective functioning of the 
procurement system. 

Response: The respondent has drawn 
an unwarranted conclusion about the 
estimated impact of mandatory 
disclosure. The estimated 1% disclosure 
rate in the IRFA is for small businesses 
that do not have the clause in their 
contract (i.e., small dollar value or short 
performance period). There was no 
estimate in the IRFA about what 
percentage of this population would 
disclose if the clause were included. 
Further, any estimates about this 
segment of the population cannot be 
extrapolated to a conclusion about the 
effect of mandatory disclosure 
requirements on higher dollar value, 
noncommercial contracts or contracts 
with large businesses. 

e. Recordkeeping Requirements 
One respondent objected that the 

IRFA did not provide a full discussion 

of the projected recordkeeping and 
compliance requirements. Good 
business sense will require a contractor 
to develop and keep more records for 
the purpose of documenting its 
investigation. 

Response: The Councils agree that 
recordkeeping would be wise, but the 
rule does not require recordkeeping 
beyond the recordkeeping that would be 
part of the contractor’s normal business 
practices. Under 5 U.S.C. 601, the term 
‘‘recordkeeping requirement’’ is defined 
as a requirement imposed by an agency 
on persons to maintain specified 
records. 

f. Duplication, Overlap, or Conflict 

Several respondents criticized the 
statement in the IRFA that the rule does 
not duplicate, overlap, or conflict with 
any other Federal rules. The 
respondents state that the IRFA— 

• Ignored the obvious 
interrelationship with the civil Federal 
civil FCA and its qui tam provisions; 

• Did not address the inconsistency 
between the proposed rule and the 
Federal Sentencing Guidelines; and 

• Did not address that the rule is 
inconsistent with a voluntary disclosure 
being a mitigation consideration in the 
FAR debarment and suspension 
proceedings and under the civil FCA 
because disclosure would be mandatory 
rather than voluntary. 

Response: Under 5 U.S.C. 601, ‘‘rule’’ 
is defined as meaning ‘‘any rule for 
which the agency publishes a general 
notice of proposed rulemaking pursuant 
to section 553(b) of this title or any 
other law * * * ’’. Codified laws are not 
a rule. The Sentencing Guidelines are, 
strictly speaking, also not a rule. 
However, the Councils disagree that this 
rule is duplicative of the civil FCA. Any 
inadvertent inconsistency with the 
Guidelines has been considered in 
formulating this final rule. 

Regarding mitigation and voluntary 
disclosure, see ‘‘Mandatory disclosure 
to the OIG’’, ‘‘Incentives’’ at paragraph 
B.3.a.vi. 

12. Paperwork Reduction Act (PRA) 

a. Burden Underestimated 

One respondent stated that the 
Councils’ Paperwork Reduction Act 
analysis is inadequate. The estimates are 
so conservative as to be unrealistic. If it 
only takes 20 hours to conduct pre- 
disclosure review and draft a 
corresponding report, why does it take 
the Government a year to decide 
whether to intervene in a traditional qui 
tam case? The respondent points out 
that ‘‘burden’’ includes all aspects of the 
reporting process, including the 

separation of reportable events from 
non-reportable events. 

Another respondent also considers 
the estimated burden of 3 hours per 
report woefully inadequate, considering 
the time needed by respondents to 
investigate and determine whether a 
civil FCA violation or criminal violation 
occurred. 

Response: Burden includes estimated 
hours only for those actions which a 
company would not undertake in the 
normal course of business. The 
Government does not direct companies 
to investigate. In the normal course of 
business, a company that is concerned 
about ethical behavior will take 
reasonable steps to determine the 
credibility of allegations of misconduct 
within the firm. It is left to the 
discretion of the company what these 
reasonable steps may entail. The 
Government has added the requirement 
to disclose to the Government when 
credible evidence of misconduct is 
obtained, which would not necessarily 
otherwise occur. The estimated hours in 
the regulatory flexibility analysis and 
the paperwork burden act analysis are to 
cover the hours required for preparing 
and reviewing the disclosure to the 
Government when credible evidence 
has been obtained. The estimated hours 
must also be viewed as an average 
between the hours that a simple 
disclosure by a very small business 
might require and the much higher 
numbers that might be required for a 
very complex disclosure by a major 
corporation. However, upon further 
discussion with subject matter experts, 
the Councils have revised the estimated 
hours to 60 hours per response, 
considering particularly the hours that 
would be required for review within the 
company, prior to release to the 
Government. 

b. Recordkeeping and Other Compliance 
Requirements 

One respondent stated that the 
projected recordkeeping and 
compliance requirements are far more 
burdensome than reflected in the IRFA. 
The contractor must keep and maintain 
extensive records any time it 
investigates allegations or suspicions of 
violations. Even if a company 
determines that disclosure is not 
required, the contractor must keep 
records of its decision-making process 
in order to defend against possible 
future accusations of failure to disclose. 

Another respondent states that time is 
required for 1400 covered contractors to 
establish systems for complying with 
this regulation. 
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Response: See the response in 
previous section on Regulatory 
Flexibility Analysis (B.11.). 

c. Data and Methodology Should Be 
Made Part of the Rulemaking Record 

Response: The public can request 
copies of the supporting statements. 

13. Executive Order 12866 

a. Significant Rule 

A number of respondents are 
concerned that this rule is a significant 
rule in accordance with E.O. 12866 
section 3.(f). One respondent is 
concerned that, by extending the rule to 
cover commercial acquisitions and 
overseas contracts, a review requirement 
as a ‘‘major rule’’ or a significant rule 
under section 3.(f)(1) may have been 
unintentionally triggered. Another 
respondent believes that the rule should 
have a cost-benefit analysis. 

One respondent states that the 
addition of violations of the civil FCA 
as a ground for mandatory disclosure is 
sufficient standing alone to trigger 
review under Section 6(b) of E.O. 12866. 

Another respondent submits that this 
is a significant regulatory action because 
it will, among other things, adversely 
affect in a material way a sector of the 
economy (Government contractors). 

Several respondents also state that the 
second proposed rule raises important 
legal and policy issues, another grounds 
for the Office of Information and 
Regulatory Affairs (OIRA) to declare a 
rule significant under E.O. 12866, under 
section 3.(f)(4). 

One respondent suggests that it was a 
Freudian slip when the FR notice for the 
first proposed rule stated that the first 
proposed rule was a significant 
regulatory action and therefore was not 
subject to review. 

Response: The first proposed rule was 
declared to be a significant rule by 
OIRA. The typographical error was in 
the second half of the sentence, not the 
first. The rule was subject to review 
under the Executive order and was so 
reviewed. OIRA did not declare the 
second proposed rule to be a significant 
rule. 

All rules are sent through the Office 
of Information and Regulatory Affairs 
for determination as to whether the rule 
is significant. OMB’s Office of 
Information and Regulatory Affairs has 
determined this is a significant rule, and 
not a major rule. 

b. Violates E.O. 12866 

One respondent states that the 
proposed rule violates the E.O. 12866 
requirement that rules be ‘‘consistent, 
sensible, and understandable’’ and that 

agencies promulgate only such 
regulations as are required by law, are 
necessary to interpret the law, or are 
made necessary by compelling public 
need. This respondent submits that just 
because DoJ wants to make its job easier 
is not sufficient grounds for rulemaking. 

Response: This rule is required by law 
and by compelling public need. The 
Councils have made every effort to make 
the draft final rule consistent, sensible, 
and understandable. 

This is a significant regulatory action 
and, therefore, was subject to review 
under Section 6(b) of Executive Order 
12866, Regulatory Planning and Review, 
dated September 30, 1993. This rule is 
not a major rule under 5 U.S.C. 804. 

C. Regulatory Flexibility Act 
The Regulatory Flexibility Act, 5 

U.S.C. 601, et seq., applies to this final 
rule. The Councils prepared a Final 
Regulatory Flexibility Analysis (FRFA), 
and it is summarized as follows: 

1. Statement of the need for, and objectives 
of, the rule. 

This rule amends the Federal Acquisition 
Regulation to require Government contractors 
to— 

• Establish and maintain specific internal 
controls to detect and prevent improper 
conduct in connection with the award or 
performance of any Government contract or 
subcontract; and 

• Notify without delay the agency Office of 
the Inspector General, with a copy to the 
contracting officer, whenever, in connection 
with the award, performance, or closeout of 
a Government contract awarded to the 
contractor or a subcontract awarded 
thereunder, the contractor has credible 
evidence of a violation of Federal criminal 
law involving fraud, conflict of interest, 
bribery, or gratuity violations found in 18 
U.S.C. or a violation of the civil False Claims 
Act. 

This case is in response to a request to the 
Office of Federal Procurement Policy from 
the Department of Justice and Public Law 
110–252. Based on the requirements of Pub. 
L. 110–252, the rule was expanded to include 
the clause 52.203–13 in contracts performed 
overseas and contracts for the acquisition of 
commercial items. 

The objective of the rule is to emphasize 
the critical importance of integrity in 
contracting and reduce the occurrence of 
improper or criminal conduct in connection 
with the award and performance of Federal 
contracts and subcontracts. 

2. Summary of the significant issues raised 
by the public comments in response to the 
initial regulatory flexibility analysis, a 
summary of the assessment of the agency of 
such issues, and a statement of any changes 
made in the proposed rule as a result of such 
comments. 

a. IRFA does not identify a rational basis 
for the rule. Several respondents criticized 
the Initial Regulatory Flexibility Analysis 
(IRFA) as deficient because they believe that 
it does not identify a rational basis for the 

rule. They claim that there is no empirical or 
anecdotal evidence to explain why the 
mandatory disclosure requirement is 
required for the proper functioning of the 
procurement system. 

Response: DoJ and various OIGs provided 
testimony that the experience with the 
National Reconnaissance Organization 
mandatory disclosure clause has been 
positive. Further, enactment of the Close the 
Contractor Fraud Loophole Act (Pub. L. 110– 
252, Sec VI, Chapter 1) now mandates many 
of these revisions to the FAR. 

b. The IRFA underestimates the number of 
small businesses affected and the associated 
costs. Some respondents considered that the 
IRFA underestimates the number of small 
businesses affected, as it only describes the 
estimated 28 small businesses which 
conclude that disclosure is required, rather 
than the larger number which will have to 
conduct internal investigations before 
concluding that disclosure is not required. 
Respondents pointed out the costs to run a 
compliance program and that the IRFA does 
not ascertain the costs when a company 
chooses to retain outside counsel to 
investigate, which could range from $1 
million to $20 million. The rule will cost 
small businesses over $1 billion a year 
(calculation—for each report there would be 
5 internal investigations at a cost of $5 
million per contractor and $2.5 million per 
subcontractor). 

Response: First, the IRFA estimated an 
impact on 45 small businesses, not just the 
28 covered by the clause. Further, an ethical 
company that finds out an employee may 
have committed a violation of Federal 
criminal law would not ignore this. A 
company would normally follow up 
allegations of wrongdoing within the 
company as a sound business practice. If 
there was clearly no violation, the 
investigation would be short. Although the 
rule allows contractors time to take 
reasonable steps to determine that evidence 
of wrongdoing is credible, it does not direct 
contractors to carry out any particular level 
of internal investigation. The IRFA focused 
on the effort which results from this rule— 
reporting to the Government. Although there 
are other incentives outside this rule which 
could cause a contractor to voluntarily 
disclose violations to the Government, such 
as the U.S. Sentencing Guidelines. Although 
the IRFA does not include the cost of the 
investigation in its calculations, the FAR 
does not require or envision a small business 
paying millions of dollars for an 
investigation. The respondent’s calculated 
cost estimates are not supported or credible. 

The FAR did give relief for the costs of 
running a compliance program by leaving it 
to the discretion of the small business; 
paragraph (c) of the clause is not mandatory 
for small businesses. 

c. Imposition of suspension and debarment 
will disproportionately damage small 
businesses. A respondent stated that small 
businesses don’t have the resources that large 
businesses do. They do not have the 
resources to institute compliance programs. 
They are more likely to be caught in the 
suspension and debarment process. They 
lack the leverage to negotiate agreements in 
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lieu of debarment. Therefore, the rule’s 
reliance on suspension and debarment as an 
enforcement mechanism will 
disproportionately damage small businesses. 

Response: The Councils agree that small 
businesses have fewer resources than other 
than small businesses. Nonetheless, the 
Councils cannot give further flexibility here. 
The Councils have already eliminated the 
requirement for the internal control system 
for small businesses. The Councils cannot 
establish a different suspension or debarment 
standard for small businesses. 

d. Estimate of small businesses that would 
report if no mandatory requirement. One 
respondent quoted the IRFA as estimating 
that, in the absence of the proposed 
disclosure requirement, 1% of small business 
contractors that are aware of a violation 
would voluntarily report it. This suggests, 
according to the respondent, that the FAR 
Council believes that mandatory disclosure 
would lead to a 100 fold increase in the 
number of reported violations. The 
respondent states that there is no support for 
this estimate. 

Response: The respondent has drawn an 
unwarranted conclusion about the estimated 
impact of mandatory disclosure. The 
estimated 1% disclosure rate in the IRFA is 
for small businesses that do not have the 
clause in their contract (i.e., small dollar 
value or short performance period). There 
was no estimate in the IRFA about what 
percentage of this population would report if 
the clause were included. Further, any 
estimates about this segment of the 
population cannot be extrapolated to a 
conclusion about the effect of mandatory 
disclosure requirements on higher dollar 
value contracts of duration more that 120 
days or contracts with large businesses. The 
number of small businesses affected cannot 
be known exactly because there is no data at 
this time on disclosures that will result from 
this rule, but the numbers represent the best 
estimate of subject matter experts in the 
Government. 

e. Recordkeeping requirements. One 
respondent objected that the IRFA did not 
provide a full discussion of the projected 
recordkeeping and compliance requirements. 
Good business sense will require a contractor 
to develop and keep more records for the 
purpose of documenting its investigation. 

Response: Although recordkeeping would 
be wise, the rule does not require it. Under 
5 U.S.C. 601, the term ‘‘recordkeeping 
requirement’’ is defined as a requirement 
imposed by an agency on persons to maintain 
specified records. 

f. Duplication, overlap, or conflict. Several 
respondents criticized the statement in the 
IRFA that the rule does not duplicate, 
overlap, or conflict with any other Federal 
rules. The respondents state that the IRFA 
ignores the obvious interrelationship with 
the Federal False Claims Act and its qui tam 
provisions and it did not address the 
inconsistency between the proposed rule and 
the Federal Sentencing Guidelines. The rule 
is inconsistent with a voluntary disclosure 
being a mitigation consideration in the FAR 
debarment and suspension proceedings and 
under the False Claims Act because 
disclosure would be mandatory rather than 
voluntary. 

Response: Under 5 U.S.C. 601, ‘‘rule’’ is 
defined as meaning any rule for which the 
agency publishes a general notice of 
proposed rulemaking pursuant to section 
553(b) of this title. Codified laws are not a 
rule. The Sentencing Guidelines are, strictly 
speaking, also not a rule. However, the 
Councils disagree that this rule is duplicative 
of the False Claims Act and any inadvertent 
inconsistency with the Guidelines has been 
considered in formulating this final rule. The 
FAR, the U.S. Sentencing Guidelines, and the 
civil False Claims Act consider any self- 
disclosure to constitute a mitigating 
circumstance, whether voluntary or 
mandatory. 

3. Description and estimate of the number 
of small entities to which the rule will apply. 

The rule imposes a clause in contracts that 
exceed $5 million and a performance period 
greater than 120 days. Based on FY 2006 data 
collected from the Federal Procurement Data 
System, the Councils estimate that this clause 
will apply to 2700 prime contractors per 
year, of which 1050 companies are small 
business concerns. 

The clause also flows down to subcontracts 
that exceed $5 million, and we estimate that 
approximately 1050 additional small 
business concerns will meet these 
conditions. We calculate the number of small 
business concerns that will be required by 
the clause to report violations of Federal 
criminal law with regard to a Government 
contract or subcontracts as follows: 

1050 prime contractors + 1050 
subcontractors = 2100 × 4% = 84. 

In addition, although there is no clause 
required, all contractors will be on notice 
that they may be suspended or debarred for 
failure to report known violations of Federal 
criminal law with regard to a Government 
contract or subcontract. In FY 2006 there 
were 144,854 small business concerns listed 
in FPDS–NG with unique DUNS numbers. 
We estimate that of the listed small business 
concerns, approximately 116,000 (80%) will 
receive contracts in a given fiscal year. 
Government small business experts guess 
that at least twice that number of small 
businesses (232,000) will receive 
subcontracts. However, the only small 
business concerns impacted by this cause for 
suspension or debarment are those that are 
aware of violation of Federal criminal law 
with regard to their Government contracts or 
subcontracts. Subtracting out those contracts 
and subcontracts covered by the clause (1050 
each), we estimate this number as follows: 
(114,950 + 230,950 = 345,900 × 1% = 3,459). 
We estimate a lower percentage than used for 
contracts and subcontracts that contain the 
clause, because these are lower dollar 
contracts and subcontracts, including 
commercial contracts, and there may be less 
visibility into violations of Federal criminal 
law. Because there is no contract clause, we 
estimate that only 1% of those contractors/ 
subcontractors that are aware of a violation 
of Federal criminal law in regard to the 
contract or subcontract will voluntarily 
report such violation to the contracting 
officer (3459 × 1% = 34). The estimated 
number of small businesses in the FRFA 
(119) has increased from the IRFA (45) 
because of the applicability of the clause to 

commercial contracts and contracts to be 
performed outside the United States and 
because the disclosure requirement now 
applies to violations of the civil False Claims 
Act as well as violations of Federal criminal 
law. 

4. Description of projected reporting, 
recordkeeping, and other compliance 
requirements of the rule, including an 
estimate of the classes of small entities which 
will be subject to the requirement and the 
type of professional skills necessary for 
preparation of the report or record. 

The rule requires contractors to report to 
the agency office of the inspector general, 
with a copy to the contracting officer, 
violations of Federal criminal law in 
connection with the award or performance of 
any Government contract or subcontract for 
contracts that exceed $5 million with a 
contract performance period greater than 120 
days, and the same criteria for flow down to 
subcontracts. Such a report would probably 
be prepared by company management, and 
would probably involve legal assistance to 
prepare and careful review at several levels. 
There are no recordkeeping requirements in 
the rule. 

5. Description of the steps the agency has 
taken to minimize the significant economic 
impact on small entities consistent with the 
state objectives of applicable statute, 
including a statement of the factual, policy, 
and legal reasons for selecting the alternative 
adopted in the final rule and why each one 
of the other significant alternatives to the rule 
considered by the agency which affect the 
impact on small entities was rejected. 

The Councils adopted the following 
alternatives in order to minimize the impact 
on small business concerns: 

• The final rule requires small businesses 
to ‘‘make a copy of the code available’’ to 
each employee (rather than ‘‘provide a 
copy’’). The Councils rejected the addition of 
a requirement that small businesses must 
specifically make each employee aware of the 
duties and obligations under the code. 

• The requirement for formal training 
programs and internal control systems is 
inapplicable to small business concerns. 
Large businesses are still required to have an 
ongoing business ethics and conduct 
awareness and compliance program 

• Disclosure of violations of criminal law 
is limited to violations of Federal criminal 
law involving fraud, conflict of interest, 
bribery, or gratuity violations found in 18 
U.S.C., rather than any violation of criminal 
law. 

• The violations that must be disclosed do 
not include violations under the contracts of 
other contractors. 

• The period of occurrence of violations 
that must be disclosed is limited to 3 years 
after contract closeout, rather than extending 
indefinitely. 

The Councils could not exclude small 
businesses that provide commercial items, 
because Pub. L. 110–252 requires application 
to contracts for the acquisition of commercial 
items. 

The Councils decided to require disclosure 
of violations of civil False Claims Act (from 
both large and small businesses), as 
requested by the Department of Justice, 
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because to achieve the objectives of this rule, 
it is crucial to deal with responsible 
contractors, whether large or small. It is not 
necessarily evident at the beginning of an 
investigation whether an incident is simply 
an overpayment, a civil false claim, or a 
criminal violation. There is no rational 
reason to exclude civil false claims from the 
mandatory disclosure requirement. 

Interested parties may obtain a copy 
of the FRFA from the FAR Secretariat. 
The FAR Secretariat has submitted a 
copy of the FRFA to the Chief Counsel 
for Advocacy of the Small Business 
Administration. 

D. Paperwork Reduction Act 

The Paperwork Reduction Act (44 
U.S.C. Chapter 35) applies because the 
final rule contains an information 
collection requirement (ICR). The clause 
at 52.203–13 requires the Contractor to 
disclose ‘‘credible evidence of a 
violation’’ of Federal criminal law or a 
violation of the False Claims Act, 
involving fraud, conflict of interest, 
bribery, or gratuity violations found in 
Title 18 of the United States Code. We 
received one comment from the public 
on this disclosure requirement. Based 
on the comment that the Government’s 
estimated burden of 3 hours per 
response was inadequate, the Councils 
have revised the estimated burden hours 
to 60 hours per response. This change 
particularly considers the hours that 
would be required for review of the 
collection within a company, prior to 
release to the Government. Based on the 
revised estimated burden of 60 hours 
per response, the annual reporting 
burden is revised as follows: 
Respondents: ........................ 284 
Responses per respondent: × 1 

Total annual responses: ...... 284 
Preparation hours per re-

sponse: .............................. × 60 

Total response burden 
hours: ................................ 17,040 

Averages wages ($75 + 
32.85% OH): ..................... × $100 

Estimated cost to the Pub-
lic: ..................................... $1,704,000 

Accordingly, the FAR Secretariat has 
forwarded a request for approval of a 
new information collection requirement 
concerning 9000–00XX to the Office of 
Management and Budget under 44 
U.S.C. 3501, et seq. 

List of Subjects in 48 CFR Parts 2, 3, 9, 
42 and 52 

Government procurement. 

Al Matera, 
Director, Office of Acquisition Policy. 

■ Therefore, DoD, GSA, and NASA 
amend 48 CFR parts 2, 3, 9, 42 and 52 
as set forth below: 
■ 1. The authority citation for 48 CFR 
parts 2, 3, 9, 42 and 52 continues to read 
as follows: 

Authority: 40 U.S.C. 121(c); 10 U.S.C. 
chapter 137; and 42 U.S.C. 2473(c). 

PART 2—DEFINITIONS OF WORDS 
AND TERMS 

■ 2. Amend section 2.101 in paragraph 
(b)(2) by adding, in alphabetical order, 
the definition ‘‘Principal’’ to read as 
follows: 

2.101 Definitions. 

* * * * * 
(b) * * * 
(2) * * * 
Principal means an officer, director, 

owner, partner, or a person having 
primary management or supervisory 
responsibilities within a business entity 
(e.g., general manager; plant manager; 
head of a subsidiary, division, or 
business segment; and similar 
positions). 
* * * * * 

PART 3—IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

■ 3. Revise section 3.1001 to read as 
follows: 

3.1001 Definitions. 
As used in this subpart— 
Subcontract means any contract 

entered into by a subcontractor to 
furnish supplies or services for 
performance of a prime contract or a 
subcontract. 

Subcontractor means any supplier, 
distributor, vendor, or firm that 
furnished supplies or services to or for 
a prime contractor or another 
subcontractor. 

United States means the 50 States, the 
District of Columbia, and outlying areas. 
■ 4. Amend section 3.1003 by revising 
the section heading and paragraph (a); 
redesignating paragraph (b) as paragraph 
(c), and adding a new paragraph (b) to 
read as follows: 

3.1003 Requirements. 
(a) Contractor requirements. (1) 

Although the policy at 3.1002 applies as 
guidance to all Government contractors, 
the contractual requirements set forth in 

the clauses at 52.203–13, Contractor 
Code of Business Ethics and Conduct, 
and 52.203–14, Display of Hotline 
Poster(s), are mandatory if the contracts 
meet the conditions specified in the 
clause prescriptions at 3.1004. 

(2) Whether or not the clause at 
52.203–13 is applicable, a contractor 
may be suspended and/or debarred for 
knowing failure by a principal to timely 
disclose to the Government, in 
connection with the award, 
performance, or closeout of a 
Government contract performed by the 
contractor or a subcontract awarded 
thereunder, credible evidence of a 
violation of Federal criminal law 
involving fraud, conflict of interest, 
bribery, or gratuity violations found in 
Title 18 of the United States Code or a 
violation of the civil False Claims Act. 
Knowing failure to timely disclose 
credible evidence of any of the above 
violations remains a cause for 
suspension and/or debarment until 3 
years after final payment on a contract 
(see 9.406–2(b)(1)(vi) and 9.407–2(a)(8)). 

(3) The Payment clauses at FAR 
52.212–4(i)(5), 52.232–25(d), 52.232– 
26(c), and 52.232–27(l) require that, if 
the contractor becomes aware that the 
Government has overpaid on a contract 
financing or invoice payment, the 
contractor shall remit the overpayment 
amount to the Government. A contractor 
may be suspended and/or debarred for 
knowing failure by a principal to timely 
disclose credible evidence of a 
significant overpayment, other than 
overpayments resulting from contract 
financing payments as defined in 32.001 
(see 9.406–2(b)(1)(vi) and 9.407–2(a)(8)). 

(b) Notification of possible contractor 
violation. If the contracting officer is 
notified of possible contractor violation 
of Federal criminal law involving fraud, 
conflict of interest, bribery, or gratuity 
violations found in Title 18 U.S.C.; or a 
violation of the civil False Claims Act, 
the contracting officer shall— 

(1) Coordinate the matter with the 
agency Office of the Inspector General; 
or 

(2) Take action in accordance with 
agency procedures. 
* * * * * 

■ 5. Amend section 3.1004 by removing 
the introductory text and revising the 
introductory text of paragraph (b)(1) to 
read as follows: 

3.1004 Contract clauses. 

* * * * * 
(b)(1) Unless the contract is for the 

acquisition of a commercial item or will 
be performed entirely outside the 
United States, insert the clause at FAR 

VerDate Aug<31>2005 19:59 Nov 10, 2008 Jkt 217001 PO 00000 Frm 00028 Fmt 4701 Sfmt 4700 E:\FR\FM\12NOR3.SGM 12NOR3m
st

oc
ks

til
l o

n 
P

R
O

D
1P

C
66

 w
ith

 R
U

LE
S

3

36



67091 Federal Register / Vol. 73, No. 219 / Wednesday, November 12, 2008 / Rules and Regulations 

52.203–14, Display of Hotline Poster(s), 
if— 
* * * * * 

PART 9—CONTRACTOR 
QUALIFICATIONS 

■ 6. Amend section 9.104–1 by revising 
paragraph (d) to read as follows: 

9.104–1 General standards. 

* * * * * 
(d) Have a satisfactory record of 

integrity and business ethics (for 
example, see Subpart 42.15). 
* * * * * 
■ 7. Amend section 9.406–2 by revising 
the introductory text of paragraph (b)(1) 
and adding paragraph (b)(1)(vi) to read 
as follows: 

9.406–2 Causes for debarment. 

(b)(1) A contractor, based upon a 
preponderance of the evidence, for any 
of the following— 
* * * * * 

(vi) Knowing failure by a principal, 
until 3 years after final payment on any 
Government contract awarded to the 
contractor, to timely disclose to the 
Government, in connection with the 
award, performance, or closeout of the 
contract or a subcontract thereunder, 
credible evidence of— 

(A) Violation of Federal criminal law 
involving fraud, conflict of interest, 
bribery, or gratuity violations found in 
Title 18 of the United States Code; 

(B) Violation of the civil False Claims 
Act (31 U.S.C. 3729–3733); or 

(C) Significant overpayment(s) on the 
contract, other than overpayments 
resulting from contract financing 
payments as defined in 32.001. 
* * * * * 
■ 8. Revise section 9.407–2 by 
redesignating paragraph (a)(8) as 
paragraph (a)(9) and adding a new 
paragraph (a)(8); to read as follows: 

9.407–2 Causes for suspension. 

(a) * * * 
(8) Knowing failure by a principal, 

until 3 years after final payment on any 
Government contract awarded to the 
contractor, to timely disclose to the 
Government, in connection with the 
award, performance, or closeout of the 
contract or a subcontract thereunder, 
credible evidence of— 

(i) Violation of Federal criminal law 
involving fraud, conflict of interest, 
bribery, or gratuity violations found in 
Title 18 of the United States Code; 

(ii) Violation of the civil False Claims 
Act (31 U.S.C. 3729–3733); or 

(iii) Significant overpayment(s) on the 
contract, other than overpayments 

resulting from contract financing 
payments as defined in 32.001; or 
* * * * * 

PART 42—CONTRACT 
ADMINISTRATION AND AUDIT 
SERVICES 

■ 9. Amend section 42.1501 by revising 
the last sentence to read as follows: 

42.1501 General. 
* * * It includes, for example, the 

contractor’s record of conforming to 
contract requirements and to standards 
of good workmanship; the contractor’s 
record of forecasting and controlling 
costs; the contractor’s adherence to 
contract schedules, including the 
administrative aspects of performance; 
the contractor’s history of reasonable 
and cooperative behavior and 
commitment to customer satisfaction; 
the contractor’s record of integrity and 
business ethics, and generally, the 
contractor’s business-like concern for 
the interest of the customer. 

PART 52—SOLICITATION PROVISIONS 
AND CONTRACT CLAUSES 

■ 10. Amend section 52.203–13 by— 
■ a. Revising the date of clause; 
■ b. Revising paragraph (a); 
■ c. Revising paragraphs (b)(1)(i), 
(b)(1)(ii), (b)(2) and adding paragraph 
(b)(3); and 
■ d. Revising paragraphs (c) and (d). 

The revised text reads as follows: 

52.203–13 Contractor Code of Business 
Ethics and Conduct. 

* * * * * 

Contractor Code of Business Ethics and 
Conduct 

(Dec 2008) 

(a) Definitions. As used in this clause— 
Agent means any individual, including a 

director, an officer, an employee, or an 
independent Contractor, authorized to act on 
behalf of the organization. 

Full cooperation—(1) Means disclosure to 
the Government of the information sufficient 
for law enforcement to identify the nature 
and extent of the offense and the individuals 
responsible for the conduct. It includes 
providing timely and complete response to 
Government auditors’ and investigators’ 
request for documents and access to 
employees with information; 

(2) Does not foreclose any Contractor rights 
arising in law, the FAR, or the terms of the 
contract. It does not require— 

(i) A Contractor to waive its attorney-client 
privilege or the protections afforded by the 
attorney work product doctrine; or 

(ii) Any officer, director, owner, or 
employee of the Contractor, including a sole 
proprietor, to waive his or her attorney client 
privilege or Fifth Amendment rights; and 

(3) Does not restrict a Contractor from— 

(i) Conducting an internal investigation; or 
(ii) Defending a proceeding or dispute 

arising under the contract or related to a 
potential or disclosed violation. 

Principal means an officer, director, owner, 
partner, or a person having primary 
management or supervisory responsibilities 
within a business entity (e.g., general 
manager; plant manager; head of a 
subsidiary, division, or business segment; 
and similar positions). 

Subcontract means any contract entered 
into by a subcontractor to furnish supplies or 
services for performance of a prime contract 
or a subcontract. 

Subcontractor means any supplier, 
distributor, vendor, or firm that furnished 
supplies or services to or for a prime 
contractor or another subcontractor. 

United States means the 50 States, the 
District of Columbia, and outlying areas. 

(b) * * * 
(1) * * * 
(i) Have a written code of business ethics 

and conduct; 
(ii) Make a copy of the code available to 

each employee engaged in performance of the 
contract. 

(2) The Contractor shall— 
(i) Exercise due diligence to prevent and 

detect criminal conduct; and 
(ii) Otherwise promote an organizational 

culture that encourages ethical conduct and 
a commitment to compliance with the law. 

(3)(i) The Contractor shall timely disclose, 
in writing, to the agency Office of the 
Inspector General (OIG), with a copy to the 
Contracting Officer, whenever, in connection 
with the award, performance, or closeout of 
this contract or any subcontract thereunder, 
the Contractor has credible evidence that a 
principal, employee, agent, or subcontractor 
of the Contractor has committed— 

(A) A violation of Federal criminal law 
involving fraud, conflict of interest, bribery, 
or gratuity violations found in Title 18 of the 
United States Code; or 

(B) A violation of the civil False Claims Act 
(31 U.S.C. 3729–3733). 

(ii) The Government, to the extent 
permitted by law and regulation, will 
safeguard and treat information obtained 
pursuant to the Contractor’s disclosure as 
confidential where the information has been 
marked ‘‘confidential’’ or ‘‘proprietary’’ by 
the company. To the extent permitted by law 
and regulation, such information will not be 
released by the Government to the public 
pursuant to a Freedom of Information Act 
request, 5 U.S.C. Section 552, without prior 
notification to the Contractor. The 
Government may transfer documents 
provided by the Contractor to any 
department or agency within the Executive 
Branch if the information relates to matters 
within the organization’s jurisdiction. 

(iii) If the violation relates to an order 
against a Governmentwide acquisition 
contract, a multi-agency contract, a multiple- 
award schedule contract such as the Federal 
Supply Schedule, or any other procurement 
instrument intended for use by multiple 
agencies, the Contractor shall notify the OIG 
of the ordering agency and the IG of the 
agency responsible for the basic contract. 

(c) Business ethics awareness and 
compliance program and internal control 
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system. This paragraph (c) does not apply if 
the Contractor has represented itself as a 
small business concern pursuant to the 
award of this contract or if this contract is for 
the acquisition of a commercial item as 
defined at FAR 2.101. The Contractor shall 
establish the following within 90 days after 
contract award, unless the Contracting 
Officer establishes a longer time period: 

(1) An ongoing business ethics awareness 
and compliance program. 

(i) This program shall include reasonable 
steps to communicate periodically and in a 
practical manner the Contractor’s standards 
and procedures and other aspects of the 
Contractor’s business ethics awareness and 
compliance program and internal control 
system, by conducting effective training 
programs and otherwise disseminating 
information appropriate to an individual’s 
respective roles and responsibilities. 

(ii) The training conducted under this 
program shall be provided to the Contractor’s 
principals and employees, and as 
appropriate, the Contractor’s agents and 
subcontractors. 

(2) An internal control system. 
(i) The Contractor’s internal control system 

shall— 
(A) Establish standards and procedures to 

facilitate timely discovery of improper 
conduct in connection with Government 
contracts; and 

(B) Ensure corrective measures are 
promptly instituted and carried out. 

(ii) At a minimum, the Contractor’s 
internal control system shall provide for the 
following: 

(A) Assignment of responsibility at a 
sufficiently high level and adequate 
resources to ensure effectiveness of the 
business ethics awareness and compliance 
program and internal control system. 

(B) Reasonable efforts not to include an 
individual as a principal, whom due 
diligence would have exposed as having 
engaged in conduct that is in conflict with 
the Contractor’s code of business ethics and 
conduct. 

(C) Periodic reviews of company business 
practices, procedures, policies, and internal 
controls for compliance with the Contractor’s 
code of business ethics and conduct and the 
special requirements of Government 
contracting, including— 

(1) Monitoring and auditing to detect 
criminal conduct; 

(2) Periodic evaluation of the effectiveness 
of the business ethics awareness and 
compliance program and internal control 
system, especially if criminal conduct has 
been detected; and 

(3) Periodic assessment of the risk of 
criminal conduct, with appropriate steps to 
design, implement, or modify the business 
ethics awareness and compliance program 
and the internal control system as necessary 
to reduce the risk of criminal conduct 
identified through this process. 

(D) An internal reporting mechanism, such 
as a hotline, which allows for anonymity or 
confidentiality, by which employees may 
report suspected instances of improper 
conduct, and instructions that encourage 
employees to make such reports. 

(E) Disciplinary action for improper 
conduct or for failing to take reasonable steps 
to prevent or detect improper conduct. 

(F) Timely disclosure, in writing, to the 
agency OIG, with a copy to the Contracting 
Officer, whenever, in connection with the 
award, performance, or closeout of any 
Government contract performed by the 
Contractor or a subcontractor thereunder, the 
Contractor has credible evidence that a 
principal, employee, agent, or subcontractor 
of the Contractor has committed a violation 
of Federal criminal law involving fraud, 
conflict of interest, bribery, or gratuity 
violations found in Title 18 U.S.C. or a 
violation of the civil False Claims Act (31 
U.S.C. 3729–3733). 

(1) If a violation relates to more than one 
Government contract, the Contractor may 
make the disclosure to the agency OIG and 
Contracting Officer responsible for the largest 
dollar value contract impacted by the 
violation. 

(2) If the violation relates to an order 
against a Governmentwide acquisition 
contract, a multi-agency contract, a multiple- 
award schedule contract such as the Federal 
Supply Schedule, or any other procurement 
instrument intended for use by multiple 
agencies, the contractor shall notify the OIG 
of the ordering agency and the IG of the 
agency responsible for the basic contract, and 
the respective agencies’ contracting officers. 

(3) The disclosure requirement for an 
individual contract continues until at least 3 
years after final payment on the contract. 

(4) The Government will safeguard such 
disclosures in accordance with paragraph 
(b)(3)(ii) of this clause. 

(G) Full cooperation with any Government 
agencies responsible for audits, 
investigations, or corrective actions. 

(d) Subcontracts. (1) The Contractor shall 
include the substance of this clause, 
including this paragraph (d), in subcontracts 
that have a value in excess of $5,000,000 and 
a performance period of more than 120 days. 

(2) In altering this clause to identify the 
appropriate parties, all disclosures of 
violation of the civil False Claims Act or of 
Federal criminal law shall be directed to the 
agency Office of the Inspector General, with 
a copy to the Contracting Officer. 

(End of clause) 

■ 11. Amend section 52.209–5 by 
revising the date of clause; and 
paragraph (a)(2) to read as follows: 

52.209–5 Certification Regarding 
Responsibility Matters. 

* * * * * 

Certification Regarding Responsibility 
Matters 

(Dec 2008) 

* * * * * 
(a) * * * 
(2) Principal, for the purposes of this 

certification, means an officer, director, 
owner, partner, or a person having primary 
management or supervisory responsibilities 
within a business entity (e.g., general 
manager; plant manager; head of a 

subsidiary, division, or business segment; 
and similar positions). 

* * * * * 

■ 12. Amend section 52.212–5 by— 
■ a. Revising the date of the clause; 
■ b. Redesignating paragraphs (b)(2) 
through (b)(40) as (b)(3) through (b)(41), 
respectively, and adding a new 
paragraph (b)(2); 
■ c. Removing from paragraph (e)(1) 
‘‘paragraphs (i) through (vii)’’ and 
adding ‘‘paragraphs (e)(1)(i) through 
(xi)’’ in its place; and. 
■ d. Redesignating paragraphs (e)(1)(i) 
through (e)(1)(x) as paragraphs (e)(1)(ii) 
through (e)(1)(xi), respectively, and 
adding a new paragraph (e)(1)(i). 

The added and revised text reads as 
follows: 

52.212–5 Contract Terms and Conditions 
Required To Implement Statutes or 
Executive Orders—Commercial Items. 

* * * * * 

Contract Terms and Conditions 
Required To Implement Statutes or 
Executive Orders—Commercial Items 

(Dec 2008) 

* * * * * 
(b) * * * 
(2) 52.203–13, Contractor Code of Business 

Ethics and Conduct (DEC 2008)(Pub. L. 110– 
252, Title VI, Chapter 1 (41 U.S.C. 251 note)). 

* * * * * 
(e) * * * 
(1) * * * 
(i) 52.203–13, Contractor Code of Business 

Ethics and Conduct (DEC 2008) (Pub. L. 110– 
252, Title VI, Chapter 1 (41 U.S.C. 251 note)). 

* * * * * 

52.213–4 [Amended] 

■ 13. Amend section 52.213–4 by— 
■ a. Revising the date of the clause to 
read (DEC 2008); and 
■ b. Removing from paragraph (a)(2)(vi) 
‘‘(MAR 2007)’’ and adding ‘‘(DEC 2008)’’ 
in its place. 

■ 14. Amend section 52.244–6 by— 
■ a. Revising the date of the clause; 
■ b. Redesignating paragraphs (c)(1)(i) 
through (c)(1)(vi) as paragraphs (c)(1)(ii) 
through (c)(1)(vii), respectively, and 
adding a new paragraph (c)(1)(i). 

The added and revised text reads as 
follows: 

52.244–6 Subcontracts for Commercial 
Items. 

* * * * * 

Subcontracts for Commercial Items 

(Dec 2008) 

* * * * * 
(c)(1) * * * 
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(i) 52.203–13, Contractor Code of Business 
Ethics and Conduct (DEC 2008) (Pub. L. 110– 
252, Title VI, Chapter 1 (41 U.S.C. 251 note). 

* * * * * 

[FR Doc. E8–26953 Filed 11–10–08; 8:45 am] 

BILLING CODE 6820–EP–P 

DEPARTMENT OF DEFENSE 

GENERAL SERVICES 
ADMINISTRATION 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

48 CFR Chapter 1 

[Docket FAR 2008–0003, Sequence 3] 

Federal Acquisition Regulation; 
Federal Acquisition Circular 2005–28; 
Small Entity Compliance Guide 

AGENCIES: Department of Defense (DoD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA). 
ACTION: Small Entity Compliance Guide. 

SUMMARY: This document is issued 
under the joint authority of the 
Secretary of Defense, the Administrator 
of General Services and the 

Administrator of the National 
Aeronautics and Space Administration. 
This Small Entity Compliance Guide 
has been prepared in accordance with 
Section 212 of the Small Business 
Regulatory Enforcement Fairness Act of 
1996. It consists of a summary of the 
rule appearing in Federal Acquisition 
Circular (FAC) 2005–28 which amends 
the FAR. An asterisk (*) next to a rule 
indicates that a regulatory flexibility 
analysis has been prepared. Interested 
parties may obtain further information 
regarding this rule by referring to FAC 
2005–28 which precedes this document. 
These documents are also available via 
the Internet at http:// 
www.regulations.gov. 

FOR FURTHER INFORMATION CONTACT: 
Laurieann Duarte, Regulatory 
Secretariat, (202) 501–4225. For 
clarification of content, contact the 
analyst whose name appears in the table 
below. 

RULE LISTED IN FAC 2005–28 

Item Subject FAR case Analyst 

*I ............ Contractor Business Ethics Compliance Program and Disclosure Requirements .................................... 2007–006 Woodson. 

SUPPLEMENTARY INFORMATION: A 
summary of the FAR rule follows. For 
the actual revisions and/or amendments 
to this FAR case, refer to FAR Case 
2007–006. 

FAC 2005–28 amends the FAR as 
specified below: Item I—Contractor 
Business Ethics Compliance Program 
and Disclosure Requirements (FAR Case 
2007–006) 

This final rule amends the Federal 
Acquisition Regulation to amplify the 
requirements for a contractor code of 
business ethics and conduct, an internal 
control system, and disclosure to the 
Government of certain violations of 

criminal law, violations of the civil 
False Claims Act, or significant 
overpayments. The rule provides for the 
suspension or debarment of a contractor 
for knowing failure by a principal to 
timely disclose, in writing, to the agency 
Office of the Inspector General, with a 
copy to the contracting officer, certain 
violations of criminal law, violations of 
the civil False Claims Act, or significant 
overpayments. The final rule 
implements ‘‘The Close the Contractor 
Fraud Loophole Act,’’ Public Law 110– 
252, Title VI, Chapter 1. The statute 
defines a covered contract to mean ‘‘any 
contract in an amount greater than 

$5,000,000 and more than 120 days in 
duration.’’ The final rule also provides 
that the contractor’s Internal Control 
System shall be established within 90 
days after contract award, unless the 
Contracting Officer establishes a longer 
time period (See FAR 52.203–13(c)). 
The internal control system is not 
required for small businesses or 
commercial item contracts. 

Dated: November 5, 2008. 
Al Matera, 
Director, Office of Acquisition Policy. 
[FR Doc. E8–26809 Filed 11–10–08; 8:45 am] 
BILLING CODE 6820–EP–P 
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Subpart 3.10—Contractor Code of Business Ethics and Conduct

3.1000 Scope of subpart.

This subpart prescribes policies and procedures for the establishment of contractor codes of business

ethics and conduct, and display of agency Office of Inspector General (OIG) fraud hotline posters.

3.1001 Definitions.

As used in this subpart—

“Subcontract” means any contract entered into by a subcontractor to furnish supplies or services for

performance of a prime contract or a subcontract.

“Subcontractor” means any supplier, distributor, vendor, or firm that furnished supplies or services to or

for a prime contractor or another subcontractor.

“United States” means the 50 States, the District of Columbia, and outlying areas.

3.1002 Policy.

(a) Government contractors must conduct themselves with the highest degree of integrity and honesty.

(b) Contractors should have a written code of business ethics and conduct. To promote compliance

with such code of business ethics and conduct, contractors should have an employee business ethics

and compliance training program and an internal control system that—

(1) Are suitable to the size of the company and extent of its involvement in Government contracting;

(2) Facilitate timely discovery and disclosure of improper conduct in connection with Government

contracts; and

(3) Ensure corrective measures are promptly instituted and carried out.

3.1003 Requirements.

(a) Contractor requirements.

(1) Although the policy at 3.1002 applies as guidance to all Government contractors, the contractual

requirements set forth in the clauses at 52.203-13, Contractor Code of Business Ethics and Conduct, and

52.203-14, Display of Hotline Poster(s), are mandatory if the contracts meet the conditions specified in

the clause prescriptions at 3.1004.

(2) Whether or not the clause at 52.203-13 is applicable, a contractor may be suspended and/or

debarred for knowing failure by a principal to timely disclose to the Government, in connection with the

award, performance, or closeout of a Government contract performed by the contractor or a subcontract

awarded thereunder, credible evidence of a violation of Federal criminal law involving fraud, conflict of

interest, bribery, or gratuity violations found in Title 18 of the United States Code or a violation of the civil

False Claims Act. Knowing failure to timely disclose credible evidence of any of the above violations

remains a cause for suspension and/or debarment until 3 years after final payment on a contract (see

9.406-2(b)(1)(vi) and 9.407-2(a)(8)).

(3) The Payment clauses at FAR 52.212-4(i)(5), 52.232-25(d), 52.232-26(c), and 52.232-27(l)

require that, if the contractor becomes aware that the Government has overpaid on a contract financing or

invoice payment, the contractor shall remit the overpayment amount to the Government. A contractor may

be suspended and/or debarred for knowing failure by a principal to timely disclose credible evidence of a

significant overpayment, other than overpayments resulting from contract financing payments as defined

in 32.001 (see 9.406-2(b)(1)(vi) and 9.407-2(a)(8)).
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(b) Notification of possible contractor violation. If the contracting officer is notified of possible contractor

violation of Federal criminal law involving fraud, conflict of interest, bribery, or gratuity violations found in

Title 18 U.S.C.; or a violation of the civil False Claims Act, the contracting officer shall—

(1) Coordinate the matter with the agency Office of the Inspector General; or

(2) Take action in accordance with agency procedures.

(c) Fraud Hotline Poster.

(1) Agency OIGs are responsible for determining the need for, and content of, their respective

agency OIG fraud hotline poster(s).

(2) When requested by the Department of Homeland Security, agencies shall ensure that contracts

funded with disaster assistance funds require display of any fraud hotline poster applicable to the specific

contract. As established by the agency OIG, such posters may be displayed in lieu of, or in addition to,

the agency’s standard poster.

3.1004 Contract clauses.

(a) Insert the clause at FAR 52.203-13, Contractor Code of Business Ethics and Conduct, in

solicitations and contracts if the value of the contract is expected to exceed $5,000,000 and the

performance period is 120 days or more.

(b)(1) Unless the contract is for the acquisition of a commercial item or will be performed entirely

outside the United States, insert the clause at FAR 52.203-14, Display of Hotline Poster(s), if—

(i) The contract exceeds $5,000,000 or a lesser amount established by the agency; and

(ii)(A) The agency has a fraud hotline poster; or

(B) The contract is funded with disaster assistance funds.

(2) In paragraph (b)(3) of the clause, the contracting officer shall—

(i) Identify the applicable posters; and

(ii) Insert the website link(s) or other contact information for obtaining the agency and/or

Department of Homeland Security poster.

(3) In paragraph (d) of the clause, if the agency has established policies and procedures for display

of the OIG fraud hotline poster at a lesser amount, the contracting officer shall replace “$5,000,000” with

the lesser amount that the agency has established.
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9.406-2 Causes for debarment.

The debarring official may debar—

(a) A contractor for a conviction of or civil judgment for—

(1) Commission of fraud or a criminal offense in connection with—

(i) Obtaining;

(ii) Attempting to obtain; or

(iii) Performing a public contract or subcontract.

(2) Violation of Federal or State antitrust statutes relating to the submission of offers;

(3) Commission of embezzlement, theft, forgery, bribery, falsification or destruction of records,

making false statements, tax evasion, violating Federal criminal tax laws, or receiving stolen property;

(4) Intentionally affixing a label bearing a “Made in America” inscription (or any inscription having the

same meaning) to a product sold in or shipped to the United States or its outlying areas, when the

product was not made in the United States or its outlying areas (see Section 202 of the Defense

Production Act (Public Law 102-558)); or

(5) Commission of any other offense indicating a lack of business integrity or business honesty that

seriously and directly affects the present responsibility of a Government contractor or subcontractor.

(b)(1) A contractor, based upon a preponderance of the evidence, for any of the following—

(i) Violation of the terms of a Government contract or subcontract so serious as to justify

debarment, such as—

(A) Willful failure to perform in accordance with the terms of one or more contracts; or

(B) A history of failure to perform, or of unsatisfactory performance of, one or more contracts.

(ii) Violations of the Drug-Free Workplace Act of 1988 (Pub. L. 100-690), as indicated by—

(A) Failure to comply with the requirements of the clause at 52.223-6, Drug-Free Workplace; or

(B) Such a number of contractor employees convicted of violations of criminal drug statutes

occurring in the workplace as to indicate that the contractor has failed to make a good faith effort to

provide a drug-free workplace (see 23.504).

(iii) Intentionally affixing a label bearing a “Made in America” inscription (or any inscription having

the same meaning) to a product sold in or shipped to the United States or its outlying areas, when the

product was not made in the United States or its outlying areas (see Section 202 of the Defense

Production Act (Public Law 102-558)).

(iv) Commission of an unfair trade practice as defined in 9.403 (see Section 201 of the Defense

Production Act (Pub. L. 102-558)).

(v) Delinquent Federal taxes in an amount that exceeds $3,000.

(A) Federal taxes are considered delinquent for purposes of this provision if both of the

following criteria apply:

(1) The tax liability is finally determined. The liability is finally determined if it has been

assessed. A liability is not finally determined if there is a pending administrative or judicial challenge. In

the case of a judicial challenge to the liability, the liability is not finally determined until all judicial appeal

rights have been exhausted.

(2) The taxpayer is delinquent in making payment. A taxpayer is delinquent if the taxpayer

has failed to pay the tax liability when full payment was due and required. A taxpayer is not delinquent in

cases where enforced collection action is precluded.

(B) Examples.

(1) The taxpayer has received a statutory notice of deficiency, under I.R.C. §6212, which

entitles the taxpayer to seek Tax Court review of a proposed tax deficiency. This is not a delinquent tax
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because it is not a final tax liability. Should the taxpayer seek Tax Court review, this will not be a final tax

liability until the taxpayer has exercised all judicial appeal rights.

(2) The IRS has filed a notice of Federal tax lien with respect to an assessed tax liability,

and the taxpayer has been issued a notice under I.R.C. §6320 entitling the taxpayer to request a hearing

with the IRS Office of Appeals contesting the lien filing, and to further appeal to the Tax Court if the IRS

determines to sustain the lien filing. In the course of the hearing, the taxpayer is entitled to contest the

underlying tax liability because the taxpayer has had no prior opportunity to contest the liability. This is not

a delinquent tax because it is not a final tax liability. Should the taxpayer seek tax court review, this will

not be a final tax liability until the taxpayer has exercised all judicial appeal rights.

(3) The taxpayer has entered into an installment agreement pursuant to I.R.C. §6159. The

taxpayer is making timely payments and is in full compliance with the agreement terms. The taxpayer is

not delinquent because the taxpayer is not currently required to make full payment.

(4) The taxpayer has filed for bankruptcy protection. The taxpayer is not delinquent because

enforced collection action is stayed under 11 U.S.C. 362 (the Bankruptcy Code).

(vi) Knowing failure by a principal, until 3 years after final payment on any Government contract

awarded to the contractor, to timely disclose to the Government, in connection with the award,

performance, or closeout of the contract or a subcontract thereunder, credible evidence of—

(A) Violation of Federal criminal law involving fraud, conflict of interest, bribery, or gratuity

violations found in Title 18 of the United States Code;

(B) Violation of the civil False Claims Act (31 U.S.C. 3729-3733); or

(C) Significant overpayment(s) on the contract, other than overpayments resulting from

contract financing payments as defined in 32.001.

(2) A contractor, based on a determination by the Secretary of Homeland Security or the Attorney

General of the United States, that the contractor is not in compliance with Immigration and Nationality Act

employment provisions (see Executive Order 12989, as amended by Executive Order 13286). Such

determination is not reviewable in the debarment proceedings.

(c) A contractor or subcontractor based on any other cause of so serious or compelling a nature that it

affects the present responsibility of the contractor or subcontractor.
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52.203-13 Contractor Code of Business Ethics and Conduct.

As prescribed in 3.1004(a), insert the following clause:

CONTRACTOR CODE OF BUSINESS ETHICS AND CONDUCT (DEC 2008)

(a) Definitions. As used in this clause—

“Agent” means any individual, including a director, an officer, an employee, or an independent

Contractor, authorized to act on behalf of the organization.

“Full cooperation”—

(1) Means disclosure to the Government of the information sufficient for law enforcement to identify

the nature and extent of the offense and the individuals responsible for the conduct. It includes providing

timely and complete response to Government auditors’ and investigators' request for documents and

access to employees with information;

(2) Does not foreclose any Contractor rights arising in law, the FAR, or the terms of the contract. It

does not require—

(i) A Contractor to waive its attorney-client privilege or the protections afforded by the attorney

work product doctrine; or

(ii) Any officer, director, owner, or employee of the Contractor, including a sole proprietor, to

waive his or her attorney client privilege or Fifth Amendment rights; and

(3) Does not restrict a Contractor from—

(i) Conducting an internal investigation; or

(ii) Defending a proceeding or dispute arising under the contract or related to a potential or

disclosed violation.

“Principal” means an officer, director, owner, partner, or a person having primary management or

supervisory responsibilities within a business entity (e.g., general manager; plant manager; head of a

subsidiary, division, or business segment; and similar positions).

“Subcontract” means any contract entered into by a subcontractor to furnish supplies or services for

performance of a prime contract or a subcontract.

“Subcontractor” means any supplier, distributor, vendor, or firm that furnished supplies or services to or

for a prime contractor or another subcontractor.

“United States,” means the 50 States, the District of Columbia, and outlying areas.

(b) Code of business ethics and conduct.

(1) Within 30 days after contract award, unless the Contracting Officer establishes a longer time

period, the Contractor shall—

(i) Have a written code of business ethics and conduct; and

(ii) Make a copy of the code available to each employee engaged in performance of the contract.

(2) The Contractor shall—

(i) Exercise due diligence to prevent and detect criminal conduct; and

(ii) Otherwise promote an organizational culture that encourages ethical conduct and a

commitment to compliance with the law.

(3)(i) The Contractor shall timely disclose, in writing, to the agency Office of the Inspector General

(OIG), with a copy to the Contracting Officer, whenever, in connection with the award, performance, or
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closeout of this contract or any subcontract thereunder, the Contractor has credible evidence that a

principal, employee, agent, or subcontractor of the Contractor has committed—

(A) A violation of Federal criminal law involving fraud, conflict of interest, bribery, or gratuity

violations found in Title 18 of the United States Code; or

(B) A violation of the civil False Claims Act (31 U.S.C. 3729-3733).

(ii) The Government, to the extent permitted by law and regulation, will safeguard and treat

information obtained pursuant to the Contractor’s disclosure as confidential where the information has

been marked “confidential” or “proprietary” by the company. To the extent permitted by law and

regulation, such information will not be released by the Government to the public pursuant to a Freedom

of Information Act request, 5 U.S.C. Section 552, without prior notification to the Contractor. The

Government may transfer documents provided by the Contractor to any department or agency within the

Executive Branch if the information relates to matters within the organization’s jurisdiction.

(iii) If the violation relates to an order against a Governmentwide acquisition contract, a multi-

agency contract, a multiple-award schedule contract such as the Federal Supply Schedule, or any other

procurement instrument intended for use by multiple agencies, the Contractor shall notify the OIG of the

ordering agency and the IG of the agency responsible for the basic contract.

(c) Business ethics awareness and compliance program and internal control system. This paragraph

(c) does not apply if the Contractor has represented itself as a small business concern pursuant to the

award of this contract or if this contract is for the acquisition of a commercial item as defined at FAR

2.101. The Contractor shall establish the following within 90 days after contract award, unless the

Contracting Officer establishes a longer time period:

(1) An ongoing business ethics awareness and compliance program.

(i) This program shall include reasonable steps to communicate periodically and in a practical

manner the Contractor’s standards and procedures and other aspects of the Contractor’s business ethics

awareness and compliance program and internal control system, by conducting effective training

programs and otherwise disseminating information appropriate to an individual’s respective roles and

responsibilities.

(ii) The training conducted under this program shall be provided to the Contractor’s principals and

employees, and as appropriate, the Contractor’s agents and subcontractors.

(2) An internal control system.

(i) The Contractor’s internal control system shall—

(A) Establish standards and procedures to facilitate timely discovery of improper conduct in

connection with Government contracts; and

(B) Ensure corrective measures are promptly instituted and carried out.

(ii) At a minimum, the Contractor’s internal control system shall provide for the following:

(A) Assignment of responsibility at a sufficiently high level and adequate resources to ensure

effectiveness of the business ethics awareness and compliance program and internal control system.

(B) Reasonable efforts not to include an individual as a principal, whom due diligence would

have exposed as having engaged in conduct that is in conflict with the Contractor’s code of business

ethics and conduct.

(C) Periodic reviews of company business practices, procedures, policies, and internal controls

for compliance with the Contractor’s code of business ethics and conduct and the special requirements of

Government contracting, including—

(1) Monitoring and auditing to detect criminal conduct;

(2) Periodic evaluation of the effectiveness of the business ethics awareness and

compliance program and internal control system, especially if criminal conduct has been detected; and
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(3) Periodic assessment of the risk of criminal conduct, with appropriate steps to design,

implement, or modify the business ethics awareness and compliance program and the internal control

system as necessary to reduce the risk of criminal conduct identified through this process.

(D) An internal reporting mechanism, such as a hotline, which allows for anonymity or

confidentiality, by which employees may report suspected instances of improper conduct, and instructions

that encourage employees to make such reports.

(E) Disciplinary action for improper conduct or for failing to take reasonable steps to prevent or

detect improper conduct.

(F) Timely disclosure, in writing, to the agency OIG, with a copy to the Contracting Officer,

whenever, in connection with the award, performance, or closeout of any Government contract performed

by the Contractor or a subcontract thereunder, the Contractor has credible evidence that a principal,

employee, agent, or subcontractor of the Contractor has committed a violation of Federal criminal law

involving fraud, conflict of interest, bribery, or gratuity violations found in Title 18 U.S.C. or a violation of

the civil False Claims Act (31 U.S.C. 3729-3733).

(1) If a violation relates to more than one Government contract, the Contractor may make

the disclosure to the agency OIG and Contracting Officer responsible for the largest dollar value contract

impacted by the violation.

(2) If the violation relates to an order against a Governmentwide acquisition contract, a

multi-agency contract, a multiple-award schedule contract such as the Federal Supply Schedule, or any

other procurement instrument intended for use by multiple agencies, the contractor shall notify the OIG of

the ordering agency and the IG of the agency responsible for the basic contract, and the respective

agencies’ contracting officers.

(3) The disclosure requirement for an individual contract continues until at least 3 years after

final payment on the contract.

(4) The Government will safeguard such disclosures in accordance with paragraph (b)(3)(ii)

of this clause.

(G) Full cooperation with any Government agencies responsible for audits, investigations, or

corrective actions.

(d) Subcontracts.

(1) The Contractor shall include the substance of this clause, including this paragraph (d), in

subcontracts that have a value in excess of $5,000,000 and a performance period of more than 120 days.

(2) In altering this clause to identify the appropriate parties, all disclosures of violation of the civil

False Claims Act or of Federal criminal law shall be directed to the agency Office of the Inspector

General, with a copy to the Contracting Officer.

(End of clause)

I. 52.203-14 Display of Hotline Poster(s).

As prescribed in 3.1004(b), insert the following clause:

DISPLAY OF HOTLINE POSTER(S) (DEC 2007)

(a) Definition.

“United States,” as used in this clause, means the 50 States, the District of Columbia, and outlying

areas.

(b) Display of fraud hotline poster(s). Except as provided in paragraph (c)—
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(1) During contract performance in the United States, the Contractor shall prominently display in

common work areas within business segments performing work under this contract and at contract work

sites—

(i) Any agency fraud hotline poster or Department of Homeland Security (DHS) fraud hotline

poster identified in paragraph (b)(3) of this clause; and

(ii) Any DHS fraud hotline poster subsequently identified by the Contracting Officer.

(2) Additionally, if the Contractor maintains a company website as a method of providing information

to employees, the Contractor shall display an electronic version of the poster(s) at the website.

(3) Any required posters may be obtained as follows:

Poster(s) Obtain from

______________ _________________

______________ _________________

(Contracting Officer shall insert—

(i) Appropriate agency name(s) and/or title of applicable Department of Homeland Security fraud

hotline poster); and

(ii) The website(s) or other contact information for obtaining the poster(s).)

(c) If the Contractor has implemented a business ethics and conduct awareness program, including a

reporting mechanism, such as a hotline poster, then the Contractor need not display any agency fraud

hotline posters as required in paragraph (b) of this clause, other than any required DHS posters.

(d) Subcontracts. The Contractor shall include the substance of this clause, including this paragraph

(d), in all subcontracts that exceed $5,000,000, except when the subcontract—

(1) Is for the acquisition of a commercial item; or

(2) Is performed entirely outside the United States.
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USSC Sentencing
Guidelines -
§8B2.1

Final FAR Rule:

Mandatory Disclosure
Self-reporting =
sentencing
factor§8C2.5.

Government may suspend/debar contractor for knowing
failure by principal, for up to 3 years after final payment, to
timely report – to both agency Inspector General and
contracting officer – credible evidence of [1] a violation of
certain federal criminal laws (fraud, conflict of interest, bribery
or gratuity), [2] civil fraud, or [3] significant overpayment, in
connection with award or performance or closeout ofconnection with award or performance or closeout of
government contract or subcontract.

Cooperation =
sentencing
factor§8C2.5.

Full cooperation . . . but need not waive attorney-client privilege
or attorney work product protections

No exception for
commercial item
contracts

Limited exceptions for commercial-item contracts

No exception for
work performed
abroad

No exception for contracts outside US

[Not tied to
contracts]

Reporting clause flowed down to subcontracts over $5
million/120 days 51
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Foreword

The United Kingdom is recognised as one of the least corrupt countries in the world. 
We are proud of the high ethical standards we uphold in public and commercial life. 
But we must not rest on our laurels. Bribery is by its very nature insidious; if it is not 
kept in check it can have potentially devastating consequences. Hence this draft 
Bribery Bill is presented to Parliament for pre-legislative scrutiny. 

As advances in technology and communication provide ever more sophisticated 
means of committing and concealing crime and all economies become increasingly 
more inter-reliant, we must ensure that the law provides our courts and prosecutors 
with the tools they need to tackle bribery effectively, whether it occurs at home or 
abroad.

Our current statutory criminal law of bribery is functional: cases are prosecuted 
successfully. However, it is old and anachronistic – dating back to around the turn 
of the twentieth century – and it has never been consolidated. Consequently, there 
are inconsistencies of language and concepts between the various provisions and a 
small number of potentially significant gaps in the law. Furthermore, the exact scope 
of the common law offence is unclear. The result is a bribery law which is difficult to 
understand for the public and difficult to apply for prosecutors and the courts.

From a purely legal perspective, the case for reform is a compelling one. 
Modernisation of the law is required not only to deal effectively with those who offer 
or accept bribes in the business or public sectors, but also to bring transparency and 
accountability to our international business transactions.

The new legislation is modelled on the Bribery Bill the Law Commission published in 
its November 2008 report, ‘Reforming Bribery’. I would like to express my gratitude to 
the Law Commission for its thorough examination of the current law and its detailed 
recommendations for reform.

The Bill creates a framework of two general offences; one dealing with the giving, 
promising, and offering of a bribe and the other with agreeing to receive or accept 
a bribe. In recognition of the problems experienced in prosecuting public sector 
bribery overseas, the Bill introduces a new discrete offence of bribery of a foreign 
public official. It also creates a new corporate liability offence of negligently failing to 
prevent bribery to underpin the Government’s policy of promoting good corporate 
governance. The detail of these and the other provisions are explained in full in the 
Explanatory Notes.
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In my role as anti-corruption champion, I am also co-ordinating the development of 
the UK’s strategy against foreign bribery. Law reform is one of the key elements of 
this programme, but so is concerted international action.

The UK is determined to work closely with its international partners to tackle bribery. 
We are already, for example, providing technical assistance to developing countries 
to promote better governance and making significant progress on tracing, recovering 
and repatriating money laundered misappropriated assets. We are also supporting 
the implementation of the UN Convention against Corruption, the OECD Bribery 
Convention and the Council of Europe’s Criminal Law Convention on Corruption.

I believe that the draft Bribery Bill strikes the right balance between the need for 
clarity and legal certainty on the one hand, and the need to differentiate between 
bribery and the legitimate giving and receiving of advantages on the other. It will 
provide the basis for a modern, clear and consolidated law that complements and 
supports our international efforts and equips our courts and prosecutors to deal 
effectively with bribery of all kinds, wherever it occurs.

The Rt Hon Jack Straw MP
Lord Chancellor and
Secretary of State for Justice
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Explanatory Notes

INTRODUCTION
1. These explanatory notes relate to the Bribery Bill as published in draft on 25th 

March 2009. They have been prepared by the Ministry of Justice in order to 
assist the reader of the Bill and to help inform debate on it. They do not form 
part of the Bill and have not been endorsed by Parliament. 

2. The notes need to be read in conjunction with the Bill. They are not, and are not 
meant to be, a comprehensive description of the Bill. So where a clause or part 
of a clause does not seem to require explanation, none is given. 

3. The main substantive provisions of the Bill extend only to England and Wales 
and Northern Ireland. 

TERRITORIAL APPLICATION: WALES
4. The Bill applies to Wales as it does to the rest of the jurisdiction. It does not 

change the position as regards the National Assembly for Wales

BACKGROUND
5. The reform of the law on bribery dates back to the Nolan Committee’s Report 

on Standards in Public Life in 1995 (Cm 2850 I), which was set up in response to 
concerns about unethical conduct by those in public office, and its suggestion 
that the Law Commission might usefully take forward the consolidation of the 
statute law on bribery. The Law Commission first made proposals for reform of 
bribery in a 1998 report (Legislating the Criminal Code: Corruption 1998 report 
No. 248). 

6. The Government then set up a working group of stakeholders which met over 
the period 1998-2000, and this was followed in June 2000 by a Government 
White Paper on corruption (Raising Standards and Upholding Integrity: the 
Prevention of Corruption June 2000 Cm 4759). This was positively received and 
led to a draft Government Corruption Bill in 2003 (Corruption Draft Legislation 
Cm 5777). A Joint Committee of Parliament considered the Government’s 
draft Corruption Bill in pre-legislative scrutiny (Joint Committee on the Draft 
Corruption Bill Session 2002-03 Report and Evidence HL 157, HC 705). The Bill 
failed to win broad support, with particular criticism of the retention of the 
agent/principal relationship as the basis for the offence.
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7. The Government responded to the Joint Committee’s report in The Government 
Reply to the Report from the Joint Committee on the Draft Corruption Bill (Session 
2002-03 HL Paper157, HC 705, Cm 6068), which accepted the report’s 
recommendations in part but expressed reservations on the Committee’s 
proposals regarding the central issue of the definition of the fundamental 
concepts pursuant to the Committee’s criticism of the agent/principal 
construct. A Government consultation exercise, Bribery: Reform of the Prevention 
of Corruption Acts and SFO powers in cases of bribery of foreign officials, followed 
in 2005. The Government concluded that, although there remained support 
for reform, there was no clear consensus on the form it should take. It was 
therefore decided to refer the matter back to the Law Commission for a 
further review. 

8. The Law Commission’s terms of reference were to consider the full range 
of options for consolidating and reforming the law on bribery. The Law 
Commission issued a consultation paper, Reforming Bribery (No. 185), in 
October 2007. The Law Commission published its report Reforming Bribery 
(Law Com No 313) on 20 November 2008. The Government’s legislative 
proposals presented in this draft Bill are built on the proposals in the Law 
Commission’s report. 

SUMMARY 
9. The purpose of the Bill is to reform the criminal law of bribery to provide for 

a new consolidated scheme of bribery offences to cover bribery both in this 
country and abroad.

10. The Bill replaces the offences at common law and under the Public Bodies 
Corrupt Practices Act 1889, the Prevention of Corruption Act 1906 and the 
Prevention of Corruption Act 1916 (known collectively as the Prevention of 
Corruption Acts 1889 to 1916 and which would be repealed: see Schedule 
2) with two general offences covering the offer, promise and giving of an 
advantage or the request, agreeing to receive or acceptance of an advantage. 
The formulation of these two offences abandons the agent/principal 
relationship in favour of a model based on an intention to induce improper 
conduct. The Bill also creates a discrete offence of bribery of a foreign public 
official and a new offence of negligent failure of commercial organisations to 
prevent bribery. 

11. The other main provisions of the Bill are:

•	 extra-territorial jurisdiction to prosecute bribery committed abroad by 
persons ordinarily resident in the UK as well as UK nationals, and UK 
corporate bodies;
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•	 replacing the existing requirement for the Attorney General’s consent to 
prosecute a bribery offence so that proceedings for the offences in the 
Bill may only be instituted by, or with the consent of, the Director of the 
relevant prosecuting authority; 

•	 a maximum penalty of 10 years imprisonment for all new offences, save 
the corporate offence, which will carry an unlimited fine. 

•	 provision for Secretary of State authorisation of conduct that would 
constitute a bribery offence by the intelligence agencies;

•	 setting aside Parliamentary Privilege to make evidence from proceedings 
in Parliament admissible in the prosecution of a member of either of the 
Houses of Parliament for a bribery offence or in related proceedings. 

COMMENTARY ON CLAUSES
CLAUSE 1: Offences of bribing another person 

12. This clause defines the offence of bribery as it applies to the person who offers, 
promises or gives a financial or other advantage to another. That person is 
referred to in the clause as P. The meaning of “financial or other advantage” 
is left to be determined as a matter of common sense by the tribunal of fact. 
Clause 1 distinguishes two cases; Case 1 (subsection (2)) and Case 2 (subsection 
(3)). 

13. Case 1 concerns cases in which the advantage is intended to bring about an 
improper performance by another person of a function or activity, or to reward 
such improper performance. The nature of this function or activity is addressed 
in clause 3(1) to (5) and “improper performance” is defined in clauses 3(6) and 
3(7). It is not necessary that the person to whom the advantage is promised 
or given be the same person as the person who is to engage in the improper 
performance of an activity or function, or to be rewarded for having engaged in 
it. This is made clear in clause 1(4). 

14. Case 2 concerns cases in which P knows or believes that the acceptance of 
the advantage offered, promised or given in itself constitutes the improper 
performance of a function or activity as defined in clause 3. 

15. Subsection (5) makes it clear that, in Cases 1 and 2, the advantage can be 
offered, promised or given by P himself or herself or by P through someone else.
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CLAUSE 2: Offences relating to being bribed 

16. This clause defines the offence of bribery as it applies to the recipient or 
potential recipient of the bribe, who is called R. It distinguishes four “Cases” 
from 3 to 6.

17. In Cases 3, 4 and 5 there is a requirement that R “requests, agrees to receive or 
accepts” an advantage, whether or not R actually receives it. This requirement 
must then be linked with R’s “improper performance” of a function or activity. 
As with clause 1 the nature of this function or activity is addressed in clause 
3(1) to (5), and “improper performance” is defined in clause 3(6) and 3(7).

18. The link between the request, agreement or receipt of an advantage and 
improper performance may take three forms:

(1) R may intend improper performance to follow as a consequence of the 
request, agreement to receive or acceptance of the advantage (Case 3, in 
subsection (2)).

(2) Receiving, agreeing to receive or accepting the advantage may itself 
amount to improper performance of the relevant function or activity (Case 
4, in subsection (3)).

(3) Alternatively, the advantage may be a reward for performing the 
function or activity improperly (Case 5, in subsection (4)).

19. In Case 6 (subsection (5)) what is required is improper performance by R (or 
that of another person, where R requests it, assents to or acquiesces in it). This 
performance must be in anticipation or in consequence of a request, agreement 
to receive or acceptance of an advantage.

20. In Cases 3 and 5, it does not matter whether the improper performance is by R 
or by another person. In Case 4 it must be R him or herself who requests, agrees 
to receive or accepts the advantage, subject to subsection (6). 

21. Subsection (6) is concerned with the role of R in requesting, agreeing to receive 
or accepting advantages, or in benefiting from them, in Cases 3 to 6. First, 
subsection (6) makes it clear that in Cases 3 to 6 it does not matter whether it 
is R, or someone else through whom R acts, who requests, agrees to receive or 
accepts the advantage (paragraph (a)). Secondly, subsection (6) indicates that 
the advantage can be for the benefit of R, or of another person (paragraph (b)).

22. Subsections (7) and (8), make clear that in Cases 4 to 6, it is immaterial 
whether R knows or believes that the performance of the function is improper. 
Additionally, in Case 6, where the function or activity is performed by another 
person, it is immaterial whether that person knew or believed that the 
performance of the function is improper.
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CLAUSE 3: Function or activity to which bribe relates 

23. This clause defines the fields within which bribery can take place, in other words 
the types of function or activity that can be improperly performed for the 
purposes of the first two clauses.

24. The purpose of the clause is to ensure that the law of bribery applies equally 
to public and to selected private functions without discriminating between the 
two. Accordingly the functions or activities in question include all functions of 
a public nature and all activities connected with a business, trade or profession. 
The phrase “functions of a public nature” is the same phrase as is used in the 
definition of “public authority” in section 6(3)(b) of the Human Rights Act 1998. 
In addition, the functions or activities include all activities performed either 
in the course of employment or on behalf of any body of persons: these two 
categories straddle the public/private divide.

25. Subsection (2) provides that the functions or activities in question may be 
carried out either in the UK or abroad, and need have no connection with the 
UK. This preserves the effect of section 108(1) and (2) of the Anti-terrorism, 
Crime and Security Act 2001.

26. Not every defective performance of one of these functions for reward or in the 
hope of advantage engages the law of bribery. Subsections (3) to (5) make clear 
that there must be an expectation that the functions be carried out in good 
faith, or impartially, or the person performing it must be in a position of trust. 
Subsections (6) and (7) then define “improper performance” as performance 
(including non performance) which breaches that expectation or that trust. 
Subsection (6)(b) states that an omission can in some circumstances amount to 
improper “performance”.

27. Subsection (8) provides that when deciding what is expected of a person 
performing a function or activity, the test is what a reasonable person would 
expect of a person performing the relevant function or activity. 

28. Subsection (9) addresses the case where R is no longer engaged in a given 
function or activity but still carries out acts related to his or her former function 
or activity. These acts are treated as done in performance of the function or 
activity in question.

CLAUSE 4: Bribery of foreign public officials

29. This clause creates a separate offence of bribery of a foreign public official. This 
offence closely follows the requirements of the OECD Convention on Combating 
Bribery of Foreign Public Officials in International Business Transactions.
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30. Unlike the general bribery offences, it only covers the offering, promising or 
giving of bribes, and not the acceptance of them. Also, it requires that the 
advantage given or offered must be “not legitimately due”, but does not require 
that the action expected in return must itself be improper. However, the giver 
of the bribe must intend to influence the recipient in the performance of their 
functions as a public official, and must intend to obtain or retain business or a 
business advantage.

31. Foreign public officials are defined in subsection (6) to include both government 
officials and those working for international organisations. The definition draws 
on Article 1.4(a) of the OECD Convention. Similarly, the definition of “public 
international organisation” in subsection (7) draws on Commentary 17 to the 
OECD Convention.

The conduct element

32. The conduct element of the offence – what a person must do in order 
to commit the offence – is set out in subsection (3). The offence may be 
committed in a number of ways.

33. If a person (P) offers, promises or gives any advantage to a foreign public official 
(F) which is not legitimately due to that official, with the requisite intention 
(see below), that person commits the offence.

34. The offence will also be committed if the advantage is offered to someone 
other than the official, if that happens at the official’s request, or with the 
official’s assent or acquiescence. In such a case, the advantage will be regarded 
as “not legitimately due” if that condition would have been satisfied, had it 
been offered to the official him or herself (subsection (3)(b)).

35. It does not matter whether the offer, promise or gift is made directly to the 
official or through a third party (subsection (3)(a)). 

36. Subsection (4) provides that an advantage will be legitimately due, only if the 
law applicable to F permits or requires the official to accept the advantage. 
Therefore, if an advantage is merely customary or apparently officially tolerated, 
that does not of itself amount to it being required or permitted by law (unless 
custom or tolerance is recognised by or evidence of the law applicable to F).

37. The language of the OECD Convention is mirrored in the phrases “obtain or 
retain business” and “offers, promises or gives” and in the word “advantage” in 
subsection (3), and in the words “public function” in subsection (6)(b).
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The fault element

38. The fault element of the offence – what a person must intend in order to 
commit the offence – is specified in subsections (1), (2) and (5).

39. Subsections (1) and (5) have the effect that, in order to commit the offence, a 
person must intend to influence a foreign public official in the performance of 
his or her functions as a public official, including any failure to exercise those 
functions and any use of his or her position, even if he or she does not have 
authority to use the position in that way.

40. In order to commit the offence a person must also intend to obtain or retain 
business or an advantage in the conduct of business (subsection (2)).

CLAUSE 5 and CLAUSE 6: Failure of commercial organisations to prevent 
bribery 

41. Clause 5 creates an offence of negligently failing to prevent bribery that can 
only be committed by a relevant commercial organisation.

42.  “Relevant commercial organisation” is defined (at subsection (7)) as:

•	 a corporate body incorporated in England and Wales or Northern Ireland 
and which carries on business whether there or elsewhere; 

•	 a partnership that is formed under the law of England or Wales or 
Northern Ireland and which carries on business there or elsewhere; or 

•	 any other body corporate or partnership wherever incorporated or formed 
which carries on business in England and Wales or Northern Ireland. 

43. The offence consists of a negligent failure to prevent bribery being committed 
in connection with the commercial organisation’s business. “Bribery” in the 
context of this offence relates only to the offering, promising or giving of a 
bribe, contrary to sections 1 and 4 (there is no corresponding offence of failure 
to prevent the taking of bribes).

44. The offence is committed when (a) a person performing services for the 
commercial organisation bribes another person, (b) the bribe is in connection 
with the commercial organisation’s business and (c) another person (or persons) 
connected with the organisation who has the responsibility of preventing 
bribery, negligently fails to prevent the bribe. Where there is no person 
within the organisation whose responsibilities include preventing bribery, the 
responsibility is deemed to be that of any senior officer of the organisation. 

45. Subsection (4) provides that where the negligent failure is that of a person, or 
persons, who is not a senior officer (as defined in subsection (7)), it is a defence 
for the commercial organisation to show it had adequate procedures in place 
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to prevent bribery being committed on its behalf. The defence is not available 
where the negligence is on the part of a senior officer of the organisation. Such 
persons include a director, secretary or manager of a body corporate or other 
similar senior individuals and in relation to partnerships include partners and 
any person who has control or management of the business of the partnership.

46. Clause 6 ensures that the question as to whether a person is performing 
services for or on behalf of the commercial organisation, as set out in clause 
5(1)(a), relates to the actual activities being undertaken at the time rather than 
the person’s general position. The clause expressly states that a person may 
be the commercial organisation’s employee, agent or subsidiary. But where 
the person is an employee it is to be presumed that the person is performing 
services for or on behalf of the commercial organisation unless the contrary is 
shown.

CLAUSE 7: Territorial application of the offences under this Bill 

47. Subsection (1) provides that the offences in clauses 1, 2 and 4 are committed 
in England and Wales or Northern Ireland if any part of the conduct element 
takes place there. (If a part of the conduct element takes place in Scotland but 
none of it in England and Wales or Northern Ireland, no offence under this Bill is 
committed. There may or may not be an offence under the law of Scotland). 

48. The effect of subsections (2) to (4) is that, even though the actions in question 
take place abroad, they still constitute the offence if the person performing 
them is a British national or resident, a national of a British overseas territory or 
a body incorporated in the United Kingdom.

49. Subsection (5) makes it clear that for the purposes of the offence in clause 5 
(failure of commercial organisation to prevent bribery) it is immaterial where 
the conduct element of the offence occurs. 

CLAUSE 8: Offences under sections 1, 2 and 4 by bodies corporate 

50. Clause 8 is aimed at individuals who consent or connive at bribery, contrary to 
clause 1, 2 or 4, committed by a body corporate (of any kind). It does not apply 
to the offence in clause 5.

51. The first step is to ascertain that the body corporate has indeed been guilty 
of an offence under clause 1, 2 or 4. That established, the clause provides that 
a director, partner or similar senior manager of the body is guilty of the same 
offence if he or she has consented to or connived at the commission of the 
offence. In a body corporate managed by its members, the same applies 
to members.
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52. It should be noted that in this situation, the body corporate and the senior 
manager are both guilty of the main bribery offence. This clause does not create 
a separate offence of “consent or connivance”.

CLAUSE 9: Offences under section 5 by partnerships 

53. Clause 9 deals with proceedings for an offence against partnerships. Such 
proceedings must be brought in the name of the partnership (and not the 
partners) (subsection (1)); certain rules of court and statutory provisions which 
apply to bodies corporate are deemed to apply to partnerships (subsection (2)); 
and any fine imposed on the partnership on conviction must be paid out of the 
partnership assets (subsection (3)).

CLAUSE 10: Consent to prosecution 

54. A prosecution under the Bill in England and Wales can only be brought with 
the consent of one of the three senior prosecuting authorities, that is to say 
the Director of Public Prosecutions, the Director of the Serious Fraud Office 
and the Director of Revenue and Customs Prosecutions. A prosecution in 
Northern Ireland can only be brought with the consent of the Director of Public 
Prosecutions for Northern Ireland or the Director of the Serious Fraud Office.

CLAUSE 11: Penalties 

55. Any offence under the Bill committed by an individual is punishable either by 
a fine or imprisonment for up to 10 years (12 months on summary conviction 
in England and Wales or 6 months in Northern Ireland), or both. An offence 
committed by a body is punishable by a fine. In either case, the fine may be up 
to the statutory maximum (£5000) if the conviction is summary, and unlimited 
if it is on indictment. The clause 5 offence can only be tried upon indictment. 

56. Section 154 of the Criminal Justice Act 2003, which is not yet in force, sets the 
maximum sentence that can be imposed by a magistrates’ court in England 
and Wales at 12 months. Where an offence under this Bill is committed before 
section 154 comes into force, the magistrates’ court’s power is restricted to 
6 months.

CLAUSE 12: Crown application 

57. Clause 12 applies the Bill to individuals in the public service of the Crown. 
Such individuals will therefore be liable to prosecution if their conduct in the 
discharge of their duties constitutes an offence under the Bill.
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CLAUSES 13 and 14: Authorisations for intelligence services

58. The effect of these two clauses is that acts or omissions carried out by persons 
on behalf of the Security Service, the Secret Intelligence Service or GCHQ do 
not constitute a bribery offence under the Bill if they are authorised by the 
Secretary of State. This authorisation scheme is closely modelled on section 7 of 
the Intelligence Services Act 1994. 

59. Clause 13 allows the Secretary of State to authorise conduct which would 
otherwise amount to an offence under clause 1 or 2 (the general offences), 
although an authorisation may not relate to a clause 1 offence which would 
also amount to an offence of bribery of a foreign public official under clause 
4. This addresses concerns raised by the Joint Committee on the 2003 draft 
Corruption Bill in relation to, in particular, compliance with the UK’s obligations 
under the OECD Convention (see HL paper 157 and HC 705, 31 July 2003, 
Part 6). 

60. Subsections (4) to (6) of clause 13 set out the conditions that must be satisfied 
before the Secretary of State may issue an authorisation: the Secretary of State 
must be satisfied that any act or omission which is to be authorised will be 
necessary for the proper discharge of the relevant functions of the intelligence 
agencies. The Secretary of State must also be satisfied that the nature and 
likely consequences of the act or omission which is to be authorised will be 
reasonable, having regard to the purposes for which it is done. Subsection (7) 
gives the Secretary of State power to grant different types of authorisations, 
including class authorisations. 

61. Clause 14 makes supplementary provision regarding authorisations. For 
example, only the Secretary of State, or a senior official in urgent circumstances 
and with the consent of the Secretary of State, may make an authorisation. 
Authorisations last for 6 months when made by the Secretary of State and 
2 full days if made by a senior official. The Secretary of State may renew any 
authorisation. An authorisation must be cancelled if the Secretary of State 
considers it is no longer necessary. 

62. A consequential amendment in paragraph 3 of Schedule 1 will amend section 
7 of the Intelligence Services Act 1994 to ensure that a bribery offence may 
be authorised only under this Bill. In addition paragraph 4 of Schedule 1 will 
amend the Regulation of Investigatory Powers Act 2000 to ensure that the 
exercise of this scheme will be kept under review by the Intelligence Services 
Commissioner. 

CLAUSE 15: Proceedings in Parliament

63. This clause implements recommendations made by the Joint Committee on 
Parliamentary privilege (HL Paper 43 and HC 214, March 1999, paragraph 167) 
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and the Joint Committee on the draft Corruption Bill (HL paper 157 and HC 
705, 31 July 2003, paragraph 134). Its effect is to make the words or conduct 
of an MP or peer admissible in proceedings for a bribery offence under the Bill 
where the MP or peer is a defendant or co-defendant notwithstanding any 
enactment or rule of law (including Article 9 of the Bill of Rights 1689) which 
would prevent those words or conduct from being admissible. 

CLAUSE 16: Consequential provision 

64. This clause abolishes the common law offences of bribery and embracery 
(bribery of jurors), and refers to the two Schedules, which contain amendments 
and repeals.

65. Subsections (4) to (8) of this clause create a power for the Secretary of State to 
make supplementary, incidental or consequential provision by order, subject to 
the approval of both Houses of Parliament in the case of amendments to public 
general Acts. 

CLAUSE 17: Extent

66. This clause provides that the Bill is generally confined to England and Wales and 
Northern Ireland except that certain of the miscellaneous, supplementary and 
final provisions extend to the whole of the UK and generally any amendments 
or repeals of an enactment or of a provision of an enactment have the same 
extent as that enactment or provision (although certain repeals and revocations 
do not extend to Scotland). 

CLAUSE 18: Commencement and Savings 

67. This clause covers commencement. Clauses 16(4) to (8), 17, 18 and 19 come 
into force on the day the Bill is passed. The remainder of the clauses come 
into force by order of the Secretary of State; this order may appoint different 
days for different purposes and may contain transitory, transitional or saving 
provisions. The clause also contains express saving provisions so that any 
offence committed or partly committed before the operative provisions of the 
Bill come into force must be dealt with under the old law.

CLAUSE 19: Short title

68. This clause deals with citation. 
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SCHEDULE 1
69. This Schedule contains amendments to other legislation. These are as follows.

Ministry of Defence Police Act 1987

70. Section 2 of that Act gives the Ministry of Defence Police the same powers as 
civilian police, in relation to services property or personnel, including offences 
involving the bribery of such persons. At present these offences are those under 
the Prevention of Corruption Acts 1889 to 1916. The amendment adds the 
present Bill to the list. (As the 1987 Act extends to the whole of the United 
Kingdom, and the Prevention of Corruption Acts remain in force in Scotland, it 
was necessary to leave the references to these Acts in being.)

Criminal Justice Act 1987

71. Section 2A of that Act gives the Director of the Serious Fraud Office power to 
investigate corruption offences. Again the section extends to the whole of the 
United Kingdom. The amendment substitutes offences under this Bill as the 
offences which the Director may investigate. The offences in question are the 
bribery of foreign officials (clause 4), and the general bribery offence (clauses 1 
and 2) where the functions in question are performed outside or unconnected 
with the United Kingdom.

Intelligence Services Act 1994

72. Section 7 of the Intelligence Services Act 1994 provides for Secretary of State 
authorisation of acts outside the British Islands that are necessary for the proper 
discharge of a function of the Intelligence Service. The amendment ensures that 
a bribery offence may be authorised only under clauses 13 and 14 of this Bill.

Regulation of Investigatory Powers Act 2000

73. Section 59(2) of the Regulation of Investigatory Powers Act 2000 sets out the 
matters to be kept under review by the Intelligence Services Commissioner. The 
amendment ensures that authorisations made under this Bill are to be included 
among such matters. 

Serious Organised Crime and Police Act 2005

74. Chapter 1 of Part 2 of that Act gives investigatory powers to the Director of 
Public Prosecutions and other prosecuting authorities in relation to offences 
listed in section 61. This list was amended by SI 2006/1629 to include 
common law bribery and offences under the Prevention of Corruption Acts: this 
amendment extends only to England and Wales. Accordingly it is amended by 
substituting the offences under the Bill, again only in England and Wales.

70



Bribery – Draft Legislation    Explanatory Notes

17

75. A similar amendment applies to section 76, which gives the court power to 
make a financial reporting order in dealing with a person convicted of (among 
other offences) corruption offences.

Armed Forces Act 2006

76. Schedule 2 creates a number of military offences with world-wide application, 
by reference to civilian offences existing in the law of England and Wales. The 
list of civilian offences is amended to include the offences under the Bill; but 
as this has the effect of creating new military offences, the application of the 
amendment is also world-wide.

Serious Crime Act 2007

77. This Act gives power to make a “serious crime prevention order” in relation 
to offences listed in Schedule 1 of the Act. Part 1 of that Schedule, relating to 
offences in England and Wales, and Part 2, relating to offences in Northern 
Ireland, include offences under the Prevention of Corruption Acts. The present 
amendments replace these references with offences under clauses 1, 2 and 4 of 
the Bill. The amendments extend to England and Wales and Northern Ireland, 
as a court in Northern Ireland may make a serious crime prevention order in 
relation to offences in England and Wales. 

SCHEDULE 2
78. This Schedule contains repeals.

79. The three Prevention of Corruption Acts are repealed in their entirety. These 
offences are wholly replaced by the offences under the Bill. The repeal extends 
only to England and Wales and Northern Ireland: in Scotland the Acts remain in 
force.

80. Section 22 of the Criminal Justice Act (Northern Ireland) 1945 (c. 15 (N.I.)) 
amends section 4 of the Public Bodies Corrupt Practices Act 1889 and section 
2(1) of the Prevention of Corruption Act 1906 to provide for proceedings to be 
taken in Northern Ireland only with the consent of the Attorney General for 
Northern Ireland. Given the 1889 and 1906 Acts will be repealed, the section 
will become redundant.

81. Section 112 (3) of the Electoral Law Act (Northern Ireland) 1962 (c.14 (N.I.) 
amended paragraphs (c) and (d) of section 2 of the 1889 Act and will be 
redundant following the repeal of the 1889 Act. 

82. The entry in the table in Schedule 2 of the Criminal Justice (Miscellaneous 
Provisions) Act (Northern Ireland) 1968 (c. 28 (N.I.)) relating to the Prevention 
of Corruption Act 1906 increased the penalty in Northern Ireland for the 
offence under section 1(1) of the 1906 Act from 4 months imprisonment to 6 
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months imprisonment. That entry will become redundant upon repeal of the 
1906 Act. 

83. Paragraphs 1 and 3 of Schedule 8 of Local Government Act (Northern Ireland) 
1972 (c.9 (N.I.)) amended the 1889 Act and the 1906 Act respectively and will 
be redundant following the repeal of these Acts. 

84. Section 1(8)(a) and (b) of the Increase in Fines Act (Northern Ireland) 1967 (c. 
29)(N.I.) provide that a court may impose a fine whether greater or less than 
the amount limited by section 2 of the  Public Bodies Corrupt Practices Act 
1889 or section 1(1) of the Prevention of Corruption Act 1906 respectively. 
These references will become redundant once those two Acts are repealed.

85. Section 19(1) of the Civil Aviation Act 1982 (c.16) designates the Civil Aviation 
Authority as a public authority for the purposes of the Prevention of Corruption 
Acts 1889-1916 and will be redundant once they are repealed. 

86. Section 47 of the Criminal Justice Act 1988, which inserts provisions about 
penalties into the three Prevention of Corruption Acts, is also repealed. 

87. Article 14(1) of the Criminal Justice (Evidence etc.) (Northern Ireland) Order 
1988 (S.I. 1988/1847 (N.I.17) amended paragraph (a) of section 2 of the 1889 
Act and will be redundant following the repeal of the 1889 Act. 

88. Section 43 of the Scotland Act 1998 (c. 46) provides that the Scottish 
Parliament shall be a public body for the purposes of the Prevention of 
Corruption Acts 1889-1916. This section will be redundant once those Acts are 
repealed

89. Sections 108 to 110 of the Anti-terrorism, Crime and Security Act 2001, which 
extend the geographical scope of the offences under those three Acts, are also 
repealed.

90. Section 44 of the Government of Wales Act 2006 (c. 32) provides that the 
Welsh Assembly and the Assembly Commission shall be public bodies for the 
purposes of the Prevention of Corruption Acts 1889-1916. This section will be 
redundant once those Acts are repealed.

91. In the Armed Forces Act 2006, those paragraphs in the list in Schedule 2 which 
refer to offences under the Prevention of Corruption Acts are repealed. This 
repeal is a corollary of the amendment to that list in Schedule 1 to this Bill.

92. Section 217(1)(a) of the Local Government and Public Involvement in Health 
Act 2007 gives the Secretary of State power to define an “entity under the 
control of a local authority” for the purposes of section 4(2) of the Prevention 
of Corruption Act 1916. This is now repealed. Paragraph 1 of Schedule 14 to the 
2007 Act, which contains amendments to the 1916 Act, is also repealed.
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93. Paragraph 16 of Schedule 1 of the Housing and Regeneration Act 2008 (c.17) 
provides that the Home and Communities Agency shall be a public body for the 
purposes of the Prevention of Corruption Acts 1889-1916. This section will be 
redundant once those Acts are repealed.

FINANCIAL EFFECTS OF THE BILL
94. The Bill’s provisions would result in a net annual increase in costs for the 

Criminal Justice System of £2.18m. This is based on an estimate of a small 
number of additional prosecutions a year arising from the introduction of the 
new corporate offence. 

PUBLIC SERVICE MANPOWER EFFECTS OF THE BILL
95. There are no significant implications for public service manpower.

SUMMARY OF IMPACT ASSESSMENT 
96. A draft implementation stage impact assessment for the draft Bill has been 

prepared. This can be found on the Ministry of Justice website (www.justice.gov.
uk). As regards the impact of the Bill on public sector resources the assessment 
is complete. For the most part, the provisions in the draft Bill represent a 
reformulation of existing bribery offences. Due to low levels of offending, the 
increase in the maximum sentence of imprisonment for these offences should 
have a negligible impact in terms of prison places. 

97. The new corporate offence of negligently failing to prevent bribery is likely 
to involve a small additional cost to the criminal justice system (as outlined 
above). There are no implications for prison places or the legal aid budget arising 
from the corporate offence. 

98. The impact assessment will, however, be developed further following 
publication of the Bill, as a result of collaboration with business organisations at 
all levels to assess the potential impact on the business sector of the proposed 
new form of corporate liability. We believe that the draft Bill will not impose any 
significant additional administrative burden on business. The corporate offence 
is not regulatory in nature and there will be no monitoring of compliance. The 
intention here is that the offence will have a beneficial effect for corporate 
governance by encouraging those companies which have not already done so 
to adopt adequate systems to prevent bribery. But this is not a one size fits all 
approach. It is not intended to prescribe the anti-bribery measures to be taken. 

99. The benefits of the new corporate offence include enhanced ability on the 
part of business organisations to assess the suitability of their systems due to 
increased clarity in the law and efficiency savings through, for example, reducing 
the cost of risk assessment. In addition, the enhancement of the UK’s reputation 
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as a consequence of our reforms should allow UK business to compete more 
successfully in international markets.  

100. An equality impact assessment initial screening has been completed and 
concluded that a full equality impact assessment is not required as the 
provisions in the draft Bill would not impact differently on any particular 
sections of society.

EUROPEAN CONVENTION ON HUMAN RIGHTS 
101. The Government considers that the provisions of the draft Bill are fully 

compatible with the European Convention on Human Rights.

Failing to prevent bribery – defence of adequate procedures

102. Clause 5 creates an offence in respect of a relevant commercial organisation 
if a person performing services for or on behalf of the organisation bribes 
another person in connection with the organisation’s business and a responsible 
person, or a number of such persons taken together, was negligent in failing 
to prevent the bribery. It is a defence to a charge under the section (except 
where the negligence was on the part of a senior officer of the organisation) 
to prove that the defendant organisation had in place adequate procedures to 
prevent persons performing services for or on behalf of the organisation from 
committing bribery offences.

103. Under the defence in subsection (4) of clause 5, it will fall to the defendant 
organisation to establish that the defence applies on the balance of probabilities. 
The legal burden in respect of the defence therefore will fall on the defendant.

104. Article 6(2) of the Convention requires that every person charged with a 
criminal offence shall be presumed innocent until proved guilty according to 
law. The Government considers that placing the legal burden on the defendant 
to establish the defence is compatible with Article 6(2).

105. The Government considers that the reverse burden pursues a legitimate aim 
– namely ensuring that an organisation whose responsible person (or persons) 
has failed to prevent bribery being employed on its behalf should be guilty of 
an offence unless the organisation had adequate procedures in place to prevent 
bribery being employed on its behalf – and is proportionate to achieve that aim. 
The Government notes that the procedures that an organisation had in place 
to prevent bribery being employed on its behalf is a matter that is particularly 
within the knowledge of the defendant organisation. The organisation will 
have ready access to the information needed to establish the existence of the 
defence. In the light of this, it would be very difficult to place the legal burden 
on the prosecution to establish the contrary. The defence was recommended by 
the Law Commission, who also concluded that the legal burden ought properly 
to be placed on the defendant organisation.
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Repeal of the existing law

106. Section 2 of the Prevention of Corruption Act 1906 introduced a presumption 
of corruption in certain cases involving corruption within the public sector. It 
applies where it is proved in any prosecution under the Public Bodies Corrupt 
Practices 1889 or the Prevention of Corruption 1906 Act that any consideration 
was paid to, given or received by an employee of the Crown, any Government 
Department or public body by another person (or their agent) seeking to obtain 
a contract from the Crown. The effect of section 2 is to place the burden of 
proof onto the defendant to prove, on the balance of probabilities, that the 
relevant payment was not given or received corruptly. This means that the 
defendant bears the legal burden for disproving the ‘corruptly’ element of the 
offence in the specific circumstances covered by section 2.

107. The Government is aware that concerns have been raised in the past over 
whether the presumption in section 2 is compatible with Article 6(2) of ECHR. 
The Law Commission expressed concern around this issue in 1998 (albeit they 
did not reach a firm conclusion that the provision was not compatible). The 
proposals in the draft Bill will repeal the presumption in section 2 and therefore 
any risk in respect of compatibility of the existing law will be removed.

COMMENCEMENT
108. As provided by clause 18, clauses 16(4) to (8), 17, 18 and 19 come into force on 

the day the Bill is passed. The remainder of the clauses come into force by order 
of the Secretary of State. 

PRE-LEGISLATIVE SCRUTINY
109. The Bill will now be subject to pre-legislative scrutiny. Contact details for the 

relevant Scrutiny Committee will be posted on the Ministry of Justice website 
once the arrangements for pre-legislative scrutiny are confirmed. 

110. You may wish to address general enquiries to:

The Bribery Bill Team
The Ministry of Justice
Rm10.54, 102 Petty France 
London SW1H 9AJ

Tel: 020 3334 5011/23
Fax: 020 3334 5051

Or by email to:

BriberyBillTeam@justice.gsi.gov.uk
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




 
 
 


 


 
 


 
 
 
 
 


 
 
 
 


 
 
 
 
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  
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 



   


         


 
           





 

 

 
    


 

 


            


 
   


  




            

 

 

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

 

 

    
          
 


 
 


         



    



 


 
 

 
 


       



                


 
           


 

      

 
 
 
 



 
 
 

  


  







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 

  


 

            


 




 
 


 

      



 


 
          
 




 

 


 
 
 

 
            


 
           


 




 


 
           

 
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

              


 
          

          


 
           


        


 

 

 
 
 
 

 
      


             





 

           

 


 
 



 



 
 





 

                 

 





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 

 



 


 





  
 

 
           



        

         


       



   
         


        




          


 



 

    


 


 

 
      
           


          

















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



 

              



 
 


 

 


 

 
 


          



 


 
 
 
 
  


 
 
 

     
    


 

 


 




 



          

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 

 

 



 
 


            


  

 
 




             


 

 

  

 

 
 
 

 
 
 

 
 


 
 


 

 


 

 
 


 



 
















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

          


 

              


 
            


 

 




 




 

 


 
     


 


 
 




 
          


 
              


         


 
         



 
 

  

















86



33

Bribery – Draft Legislation    Draft Bill

 

 


 


 
 

           


 


 

 

 


 


 
      


   




 


         


 

 

 
 
 

 
 
           


 

 
 


     



 

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

 

            


 

 


 
             


 

 

          

            


 

           


           


 




        
          



 
 
 
             




 




 

 

 
















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 

 

 



 
 
 
  




 
  


 
             


 

 

 


 


 
 

 

 


 


 
 
 

        


 

 


  

          


















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

             
     


 
 

 




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




    

 



 

             
    




             



 
            


 

 

   






 
         


           



 

 

 


         

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




 


          






 

 
     


 




  


 




 

 
 
 

           




 

 
 
 

 



 

 
 
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Bribery – Draft Legislation    Draft Bill






 

    
 

    
 

    


    


      
   


   
    


 


  
  
    
  


  
   
 

 
 

  
    
    


  













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SAIC Confidential

FAR Mandatory Disclosure Rules

Laura K. Kennedy

Senior Vice President, Ethics and Compliance

SAIC, Inc.



FAR Clause on “Contractor Code of Business Ethics and Conduct”

• Due Diligence to Prevent and Detect Criminal Conduct

• Organizational Culture that Encourages Ethics and Compliance

• Internal Control Systems:

– Implement procedures to facilitate timely discovery of improper conduct

– Ensure measures are promptly instituted and carried out

© 2008 Science Applications International Corporation. All rights reserved.
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– Assign responsibility at a sufficiently high level and ensure sufficient resources

– Make reasonable efforts not to include principals engaged in improper conduct

– Periodically review business practices, procedures, and internal controls

– Establish internal reporting mechanisms for anonymous reporting of misconduct

– Impose disciplinary action for improper conduct or failing to prevent misconduct

– Fully cooperate with government agencies

• Mandatory Disclosures to the Government



Mandatory Disclosures to the Government

• Two separate provisions in FAR:

– New provisions in contract clause, FAR 52.203-13

– New cause for suspension/debarment, FAR 9.406-2 and FAR 9.406-2

• Potentially Disclosable Matters

© 2008 Science Applications International Corporation. All rights reserved.
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• Potentially Disclosable Matters

– Six specified types of matters

• Compliance Procedures

– Initial Disclosures

– Ongoing Disclosures



New Contract Clause Requiring Mandatory Disclosures

• Amendment to FAR 52.203-13: “Contractor Code of Business Ethics and
Conduct”

• Effective December 12, contracts will include a new clause that will require
contractors to timely disclose to the agency inspector general whenever, in
connection with the award, performance or closeout of the contract or

© 2008 Science Applications International Corporation. All rights reserved.
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connection with the award, performance or closeout of the contract or
subcontract, the contractor has “credible evidence” of:

– Violations of federal criminal law involving:

• Fraud

• Conflicts of Interest

• Bribery

• Gratuities

– Violations of the Civil False Claims Act



New Cause for Suspension and/or Debarment

• Amendments to: FAR 9.4, Causes for Suspension and Debarment, and
FAR 3.1: Improper Business Practices

• A contractor may be suspended and/or debarred for knowing failure by a principal,
until 3 years after final payment on any Government contract awarded to the
contractor, to timely disclose to the government, in connection with the award,

© 2008 Science Applications International Corporation. All rights reserved.
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contractor, to timely disclose to the government, in connection with the award,
performance or closeout of the contract or subcontract, credible evidence of:

– Violations of criminal law involving fraud, conflict of interest, bribery or gratuity

– Violations of the Civil False Claims Act

– Significant overpayments on the contract

• “Principal” means an officer, director, or person having primary management or
supervisory responsibilities in a business entity (e.g., general manager, manager of
division or business segment, plant manager and similar positions).



Compliance Procedures: Initial Disclosures

• Procedures to comply with the retroactive or “look back” provisions:

– In late December and early January, Legal Department trained
operational management, functional leaders and other principals on
Company’s obligations under the new FAR rules and compliance
procedures. Principals consulted with attorneys to determine whether any
potentially disclosable matters exist on:

© 2008 Science Applications International Corporation. All rights reserved.
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potentially disclosable matters exist on:

• Current contracts

• Completed contracts for which final payment was received after
Dec. 12, 2005.

– Attorneys managed review process and determined whether adequate
disclosure of matters had already been made or whether disclosure was
required under the new rules.



Compliance Procedures: Ongoing Disclosures

• Procedures:

– Simple, well-defined reporting channels:

• SAIC Hotline: (800) 435-4234

• Specified Legal/Ethics Advisors

• Employee Ethics Committee (EEC) members or Chairman

– Legal Department investigates matters under the attorney-client privilege

• Determines whether “credible evidence” exists on disclosable matters.

© 2008 Science Applications International Corporation. All rights reserved.
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• Determines whether “credible evidence” exists on disclosable matters.

– FAR Disclosure Committee

• Determines whether matter is required to be disclosed under the FAR rules.

• Ongoing Quarterly Certifications:

– Existing Quarterly Certification relating to SEC filings was supplemented to confirm
managers’ reporting of disclosable matters.
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