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OPINIONBY ADMINISTRATIVE JUDGEYOUNGER

In performingits constructioncontracton a military base appellantConnerBros.
ConstructionCompany Inc. (Conner)wasdened accesgo thesitefor 41 daysfollowing
theterroristattacksof 11 SeptembeP001. Connersoughtadditionaltime andmorey for
35 of those41 days. While grantingadditionaltime, the contractingofficer denied
Connefsnonetaryclaim. In denyingliability in this appeal responden€orpsof
Engineergthe Corps)reliesuponits affirmative defensehat ConnerOsxclusionfrom
the constructiorsite wasa sovereigract. By contrast,Connercontendshiefly thatthe
exclusionorderwasnot public andgeneraln nature citing evidencehatother
contractorsveregrantedaccessluringthe exdusion period. We denythe appeé

FINDINGS OF FACT

A. TheContract

1. By dateof 21 April 2000,the CorpsawardedConnerContract
No. DACA21-00-C-0021for the constructiorof an Army RegimentaRanger
Headquartergacility locatedwithin the 75" RangerRegimentalCompoundRanger
Compoundor compound within Fort Benning,GA (R4,tab4A). Therelevantunitsof
the 75" RangerRegimenicomprisea OtenangctivityOat Fort Benning,meaningthatthey
resideon, andaregiven propertyandfacilities by, theinstallation,butarenotunderthe
directoperationaktontrolof Fort BenningOsommandstructure The Rangercompound



Is a segregatedreaunderthe control of the Regimentalcommander He reportsto the
U.S. Army SpecialOperationsCommandin Fort Bragg,NC, of whichthe Ranger
Regimentis asubordinataunit. (Tr. 2/15 3/10-11, 18) While otherunitsarestationed
elsewherethe Regimentaheadquarterandthe RegimentOBhird Battalionare
co-locatedin thecompoundn Fort Benning(tr. 2/11,3/6).

2. Thecontractcontanedvariousstandarclausesincluding FAR 52242-14
SUSPENSION OF WORK (APR 1984) FAR 522434 CHANGES (AUG 1987);and
FAR 5224910 DEFAULT (FIXED PRICE CONSTRUCTION) (APR 1984)(R4,tab4C
at00700129130 -134, -149).

3. Thecontractalsocontaned specifications.Section01500,CONSTRUCTION
SCHEDULE RESTRAINTS DFORT BENNING, containedparagrapii.16.1, OCCUPANCY,
which provided:

Thework to be performeds to beaccomplishean facilities
which will be unoccupiecandvacantduringthe courseof
construction. It is theintentof theseprovisiors to providefor
maximumcoordinationbetweernconstructioractivities
pursuanto this contractandconcurrenbngoingroutine
activitiesof basepersonnel.Iinterferencewith and
inconvenienceao the occupantor routineof the facility shall
be heldto anabsoluteminimum.

(R4,tab13, = 01500at 10) While Connerreadthis provisionbeforebidding

(tr. 1/186-87), we find no credibleevidencethat Connerraisedwith the Corpsbefore
biddingwhetherO#cilitiesGn this clausedenoteckithersite A or site B, or both We
furtherfind no credibleevidencethat ConnerinterpretedOfacilities@ meaneithersite A
or B, or both whenbidding.

4. Thecontractwasto be performedon two distinctconstriction siteswhich were
locatedin the RangerCompoundR4,tab6). Thesetwo sitesareshownon thecontract
drawingsanddesignatedhereasOSITEAOard OSITEB,Orespectivelyandtheir
respectiveboundariestopographiesndlayoutsarespecified(ex. A-39 at platesC-1A,
C-2-C-6; tr. 1/41-46; seealsoex. A-40;tr. 1/26-33). SitesA andB werephysically
separated Theywereapproximately200 meteas apartat their closestpoints(ex. A-40),
andwereconnectedy anaccessoadthatConnerusedto move workersbetweerthe
two sites(tr. 1/25 29, 149). The scopeof work underthe contractincludedsite
preparatioranddevelopmentthe constructon of four buildings,oneof whichwasto
serveasRangerregimentaheadquartergndthreesupportouildings,aswell asa
trainingfacility andassociatedoads,parkinglots, sidewalksandpaving(R4,tab4C at 3;
tr. 1/25). Threeof thebuildingswereto be constructedon site A, andoneon site B (tr.



1/25-26). We find that attheoutsetof constriction, sitesA andB wereOopen;theydid
not containany buildings(tr. 1/210203, 186).

5. Thecontractingofficer atawardandduringtherelevantperiodwasa Corps
employedocatedin SavannahGA (R4,tab4C at 1; tr. 2/80,87). Shedid notvisit the
RangerCompoundoefore duringor aftercongruction (tr. 2/87-88), andhadanother
CorpsemployeeMichael Graham servingon site asheralternateadministrative
contractingofficer andprojectengineer(ex. A-2 at5; tr. 2/11416).

6. On 18 May 200Q the partiesheldapreconstructiortonferencewhich
Mr. Grahamconducted.Accordingto the minutes the discussionncludedthefollowing
topic:

3. Linesof Communication.The Corps. . . will handleall
coordinationwith the Using Service[i.e,, the Rangers]. . .
The User[O]participationin the contractshallbe limited to
interactiononly with the ContractingOfficer. The Contractor
shallnot takeor entertainany directionassocited with this

work directly from the Use atanytime.
(Ex. A-2 at5, enclosurdencl) 2 at1-2)

7. Thenoticeto proceedvasissuedon 23 May 2000andwasacknowledgedby
Connerthesameday (R4,tab4B). Connerthereafterbeganperformancavith its own
workforce,supplementetdy O[a]pproximatelyen major subs andseveralsecond and
third-tier subcontractors@. 1/25 159). It is undisputedhatConnerwasproceeding
with contractwork on 11 Septembe001.

B. Terrorist Attacksand Shutdown

8. Onthemorningof 11 SeptembeR001,corntractwork wasappoximately
70-75 percentcompleted. The threebuildingsunderconstrucion on site A weredriedin,
I.e., theroofswerein placeandthewindowshadbeeninstalled(tr. 1/77, 2/13132).
While the building on site B wasdriedin andbricked up, ConneOsrogressherewas
approximately380 daysbehindits progressat site A (tr. 1/10708, 129).

. 9. Therecordestablisheshattheterroristattacks constitutecan unprecedented
Oemergenagrisis situation@or Fort Benning,the Rangercompoundandthe Cormps
(tr. 2/10607, 3/51).

10. Folloyving broadcastsf the newsregardingtheterroristattacks,two Rangers
directedConneOsvorkforce,aswell asConne@ subcontractorsp evacuatehesite
immediately but the deadlinewaslaterextenadto 2:00PM (tr. 1/76-79). ConneOs



workforceandits subcontractor®from the mechanicalglectrical,site work, building
control,drywall, plumbing,andtile working and finishing tradesbleft Fort Benningby
2:00PM (tr. 1/79-80, 127, 159 2/183.84).

11. On17 SeptembeR001,Fort Benningasawhole loweredits force protection
threatconditionfrom Delta (seefinding 31) to thelower force protectionthreatcondition
of Charlie(seeid.) (tr. 1/85,159-60, 2/1517,64-65, 3-24). Othercontractorsvere
working on Fort Benningon thatdate(tr. 1/87) Nonethelesghe Rangersontinuedio
adhereo force protectionthreatconditionDeltawithin the compounl (tr. 2/65;ex. A-30
atl).

12. At thetime of theattacksthe 75" RangeiRegimenthad a Oforcedentry
capabilityOandits unclassifiedmissionincludedconducing unconventionawarfare
throughspecialoperationsn supportof U.S. policiesandobjectives(tr. 3/12 23). In the
30to 35 daysafter 11 SeptembeR001,the RegimentOsntire Third Battalion, aswell as
40to 50 percentof theregimentaheadquarterstaff, executedh Oprotractetbw-level
deploymenOwherebythey departedn smallincrementof oneor two aircraftatatime
Otominimizethevisibility of thatdeployment@r. 2/20-21). Therecordcontainsno
evidencehatanalternativemethodof deploymentvasmilitarily feasible. TheRangers
deployedto an Gareaof responsibilityOpreparatoryto conductingcombatoperations
(tr. 3/20). We find thatthe Oareaf responsibityOwasAfghanistarandthatthe Rangers
commenceadperationghereon or aboutl7 October2001(tr. 2/68-69, 3/61-62).

13. In preparingfor deploymenbf thesepersmnel andin carryingoutthe
deployment the Rangerengagedn activitiesinsidetheir compoundhatincluded a
Osandablerehearsal@® oneof the partially-completedbuildingsin site A (tr. 2/41-42),
which rehearsaDinvolvedall unitsandcommandersssociateavith the missionthatwe
weregivenin responseo 9/11Qaswell asOdot of subodinatelevel of rehearsal
activities;ronsolidationof equipmentprepaationof equipmento be movedby air; and
meetingsaamongRangercommanderandwith Air ForceandArmy Aviation
organizationsupportingRangeroperationgtr. 2/41-42, 3/21).

14. While the Rangersverepreparingfor ther deploymentandcarryingouttheir
deploymentConnerandits subcontractorsiereexcludedirom the site The contracting
officer did not direct Connerto remainawayfrom the site, nor did shedecidethe
duraton of the exclusion butinsteadconfinedherselfto dealingwith the applicability of
the sovereigractdoctrineto the closureof thecompoundtr. 2/83-85,95-97). Shedid
notissuea suspensiomf work order. Shehadno directcontactwith the Rangemregiment
aftertheattacks(tr. 2/85)andthe Rangerdid notdirectherto takeanyactions(tr. 2/84)
The contractingofficer alsodid notdirectMr. Grahamto orderConnerto remainaway
from thesite (tr. 2/83 11819). For hispart,Mr. Grahamdid notdirectConnerto leave
thesite (tr. 2/118),andhe himselfcouldnot gain accesso thecompoundtr. 2/133). We
find that,nonethelesgjuringthe periodthat Connerwasexcludedfrom the site,



Mr. GrahamassistedConner obtainingwhatever information he could gleanfrom the
RangergegardingwhensitesA andB would againbecomeavailableandforwarding
ConnerOgroposats of eitherputtingup afenceor employingan accessosterthatwould
allow Connerto go backto work (tr. 2/157-58, 167-68; exs. A-15, 16,18, 20-25,31, 32).
Mr. Grahamendorsedherosterproposal(tr. 2/157).

15. ConnerOsxclusionfrom the sitewasordeed by the commandenf the
75" RangerRegimentGeneralthenColonel)JosepH.. Votel. He orderedthataccesso
the Rangercompounderestrictedto Omissioressentiapersonneatermthathe
understoocmbracd Osomebodywho wassignificant[or necessaryjo the
accomplishmenof the missiondtr. 3-18; seealsotr. 2/23-25). Beforeinstitutingthese
accessestridions, GeneraNotel did not coodinatehis actonswith the Corps(tr. 3/39).

16. Whenherestrictedaccesgo OmissioressentiapersonnelDGeneraNotel
took a furtherdecisionto denyaccesto Connerandits subcontractorétr. 3/55) He
testified thatthe decisionto denyaccesto Connerandits subcontractorsrvasseparate
andapartfrom the generaimplementatiorof accesgestrictions(id.). Thedecisionwas
his aloneandit washis Ointentiorthatwe woud keep[Connerandits subcontractoisout
of therewhile we weregoingthroughthese{deployment]activities(tr. 3-22; seealso
tr. 3-54-55, 58-59). He explairedthathe:

hadno knowledgethatanybodyin ConnerBrothersor any
constructionworkersup thereweregoingto leak information.
Thefactis thatit wasarisk thatl wasjustnotwilling to take,
andthatis for someondo seewhatwasgoingon within the
confinesof afairly well known organizatiordesignedo do
thesetypds] of initial early entry operationshere,andl think
whatmight havehappenedwasfor peoplewho we[r]lein
theregoingabouttheir normalresponsibilitieto observe
otheractivitiesthatcould causehemto maybeleaveandin
the courseof somesocialdiscussioror sometimg downtown
andsayOHeylisten,guessvhat| sawhappeninghereat
Fort Benning,weOveot anorganizatiorthathasa history of
deployingearlyaskind of a forced-entry capaility, and
thereOa whole bunchof activity goingonright in their little
headquarterareaO

Sowhatl wastrying to preventwasbbwhat| was
trying to limit wasany speculatioron thattaking place.

(Tr. 3/23; seealsotr. 3-20) GeneralNotel rea®nedthat,inasmuchasneof the
primarytasksof the Rangeregimentis to go do airfield seizureswhichis in factthe
missionthatwe did following this,OandinasmuchasOtheresnOmuchgoingonin



AfghanistanQpartiesin thatcountry; if theylearnedof therehearsadnddeployment
activitieswould be ableto deducehe RegimatOsnissionand objectives(tr. 3/61-62).

17. GeneralNotel andhis deputycommandetestified,andwe find, thatunderthe
ordersissuedfor accessgestrictionsordinarycivilians, journalists,Departmendf the
Army civilians, andcontractorsiot concernedvith the Rangeravould havebeendenied
accesgo thecompound(tr. 2/37-38, 3/27-28).

18. Asidefrom Conner otherconstructiorcontractorswerenot admittedto the
Rangercompoundn the periodimmediatelyfollowing 17 Septembe001(tr. 1/91).
While therearesuggestiasin therecordthatone suchcontractor ACC Construction
(ACC), wasallowedin thecompoundyve find that ACC wasnot working there butwas
working acrosghe roadfrom the compound gpproximately500yardsfrom site B and
separatedby a largeparkinglot andan eightfoot high fencecontainingprivacyslats
(tr. 1/87,2/7476,120-22; ex. A-40). We find no credibleevidencehatanobserveion
theroof of thefacility on which ACC wasworking would havehadvisualaccessnto the
Rangercompound(tr. 1/142-44).

19. Itis undisputedhatConnerandits subcontractorsveretreateddifferently
from non-constructionrcontractorswvith respecto accesso the Rangercompoundn the
periodimmediatelyfollowing 17 SeptembeR001(tr. 2/94,139). During that period
personneemployedby, respectively adiningfacility contractor a custodialservices
contractor a CocaColavendor andTime WarnerCable,wereall admittedto the
compoundtr. 1/91,127,2/39) GeneralVotel andhis deputycommandetestfied, and
we find, that: (a) thedining facility contractowasmissionessentiabecausehe Rangers
wererestrictedto the compoundor muchof the periodin disputeandthefood service
personnelvereconfinedto alimited area(tr. 2/39, 51, 3/28-30, 50); and(b) the custodial
servicegpersonnelveremissionessentiabecaiseOweOwgot six or severhundred
soldiershereproducinglitter all thetime, sothatOgjot to be takencareofOfor health
reasongtr. 3/36;seealsotr. 2/37-38, 3/50), and, be@usethe custodialservicespersonnel
couldbe admittedwith escortqtr. 2/38-39). We alsofind thatneitherthe CocaCola
vendorpersonnehor the Time Warnercablepersonnelveremissionessentiglandthe
presencef atleastthe latterwascontraryto orders(tr. 2/40, 56-57, 3/36-37).

20. Wefind thatConnerandits subcontractorsverequalitativelydifferentfrom
thedining facility andcustodialservicescontractorsthe CocaColavendor,andTime
WarnerCablepersonne(tr. 2/102) By contrastto thesecontractors:

(a) Connerandits multiple subcontractorsseven of which appearo have
beenworking on 11 SeptembeR001(findings 7, 10), were Othebiggestthing happening
ontheinstallationin this little compound@r. 2/55,3/61;seealsotr. 2/34)



(b) Connerandits subcontractor®weranovingaroundalot, . . . were
runningvehicles(tr. 3/30)andweretravelingbetweentwo separatsiteswithin the
compoundtr. 3/57;seefinding 4), precludingthe feasibility of escortqtr. 2/77-78),
whereasthercontractorgid not requireequivalentmobility andcould be escorted
(tr. 1/92,2/38-39,41, 3/29, 35-36, 48; ex. A-38 (lastpage);

(c) personnefrom Connerandits subcontractorsvould havehadthe
Ovisuatapacityto seewhatwasgoingon, what we weredoinginsidethe barracks
complex. . . preparationsQr. 2/27-28), inasmuchasthe barracksareaconstituteda
OnaturabowlO(2/159),permittingworkersin the upperfloors of buildingsin site A to
look downinto the Rangerarea(tr. 1/129,2/36, 69, 126;SR4,tab15(c) andallowing
workersin site B to Ovisuallyaccess@e Third Battalionarea(tr. 1/129 seealso
2/124-25,181;SR4,tabs15(a) 15(b).

21. GeneralNotel stressedhathis decisionto excludeConnerandits
subcontractor®wasll aboutreducingriskO(tr. 3/61-63; seealsotr. 3/22) andpreventing
a OpresspikeQor otherleakagg(tr. 3/62) while deploymentctivitieswereunderway
Fromhistestimony,aswell asthetestimonyof otherwitnesseswe find no persuasive
evidencehatlessdrasticmeasureshanexclusionof Connerandits subcontractorsvould
havereducedherisk of disclosureof deploynentactivities. Thus,while Conner
adducedestimonythat, after 17 Septembe001, Oif[a] fencehadbeenerected . . it
would haveallowedusto go backto work somerQ(tr. 1/90), we find it outweighedby
the contrarytestimonythatthe efficacy of afencein preventingvisibility of the RangersO
deploymenfctivitieswasspeculativetr. 2/59, 76-77), aswell asthetestimonyof
Connefdgormer projectsuperintenderandthe Corps®rojectengineethatafence
simply would not haveprecludedvisibility Odueo theterrainandthe heightof the
buildingO(tr. 1/112,117-19,2/12931, 15859). In addition,from theslenderecord
aboutan accessoster(tr. 1/109,167,169,17576,, 202,2/49 157,3/48,50), we find the
evidenceat mostinconclusiveregardingwhethersucha measuravould haveaddressed
the Rangers@oncernsaboutreducingtherisk of disdosureof deploymentactivitiesin
the periodbeforel5 October2001 Finally, while escortsverefeasiblefor contractors
with smallnumbersf employeewisiting thecompoundeg., tr. 1/130-31,2/18, 25,
38-39), therecordcontainscredibletestimony,andwe find, thatthe numberandconstant
mobility of ConnerOsorkersmadeescortsanunrealisticalternative(tr. 2/77-78; seealso
tr. 192 2/34,3/30,57,61).

22. Whenquestionedttrial regardinghis auhority to assercontroloverthe
RangercompoundGeneraNotel testifiedthathe consideredt partof his Oinherent
responsibilityDascommandingpfficer of atenantorganizatioron Fort Benning
(seefinding 1) Otatakeresponsibilityfor the areain which soldiersassignedo my unit
operatd, lived andbasicallyconductedheir day-to-day activitiesqtr. 3/9-10).



23. Duringtheperiodthatit wasexcludedirom the constructiorsite, Conner
repeatedlycommunicatedo Mr. GrahamandotherCorpsrepresentativethatthe closure
wasadversg}f impactingappellantandits subcontractorgtr. 1/94-95,171-72; exs. A-15,
18,20,23-25).

24. With respecto site A, by e-mail to Connerdated27 SeptembeR001,
Mr. Grahamadvisedof atelephoneconversatiorwith a noncommissionedfficer in the
75" RangerRegmentstatingthat:

effectiveimmediatelywe canreturnto work in the Ranger
CompoundWITH CERTAIN RESTRICTIONS.

1) We mustbarricadehestreetleadingfrom the projectsite
to theremainderof the compoundAND

2) We arenotyetallowedto returnto work on Bldg 2933[in
Site B].

(Ex. A-28 (capitalizationin original)) Mr. Grehamdirectedappellanto inform its
employeeshatOtheyarerestrictedio thatpartof the projectdesignate@sSite A onthe
contractplangO(id.).

25. On 28 Septembe2001,Connerreturnedio work on site A only, andhadno
furtherdelaysatthatlocation(id.; tr. 1/107).

26. With respecto site B, by e-mail dated10 October2001,Mr. Grahamadvised
Connerthathe hadbeeninformedOthatve will havefull accesso Bldg 2933andtherest
of site B effectiveMonday,Octoberl5, 2001Jex. A-31). Connerthereaftewas
permittedaccesgo site B on 15 October2001(tr. 1/108,2/33), butrequiredadditional
time afterthatdateto getbackto full speedtr. 1/207).

27. TheCorpsunilaterallyextendedhe contractcompletiondateby a total of
41 calendadaysdueto the closureof the Rargercompound. Thus,by dateof
19 November2001,the administrativecontractingofficer issuedunilateral
Modification No. PO0027 extendingthe competion dateunderthe DEFAULT clauseby
34 calendadays,with no changan price,dueto the closurefrom 11 Septembef001
to 15 October2001(R4,tab27 at1-2). Then, by dateof 2 May 2002 the administrative
contrading officer issuedunilateralModification No. PO0032extendingthe contractoy
sevenadditionalcalendadays,to 22 October2001,againunderthe DEFAULT clauseand
with no changein price,dueto Oadditionatlelaysthatwereincurreddby Connerbecause
of theclosure(R4,tab32 at 1-2).

28. Theprojectwassubstantiallicompletein May 2002 (tr. 1/22, 24-25, 219).



29. Wefind no credibleevidencehatthe exclusionof Connerandits
subcontractorfrom the constructiorsite wastheresultof bad faith, or thatit was
directedprincipally or primarily at Conne©sontractuatights. Insteadwe find credible
thetestimonyfrom: (a) GereralVotel thathis decisionto excludeConnerOwasll about
reducingriskQ(finding 21) andthathe waslooking forwardto movinginto his new
headquarter@r. 3/61) (b) his deputycommarerthatthe RangerfOwantedo getinto
the headquartersbviouslyassoonaswe couldOandthathe recalledthinking OweOwgot
to figure outaway to get[Conner]backon their siteQ(tr. 70-71); and(c) the project
engineethathis own Oeffortsvereto get[Conner]backto work, period{tr. 2/177)

C. ClaimandAppeal

30. By dateof 11 SeptembeR002,Connersubmitteda certifiedclaimto the
contractingofficer for $137,744, allegedlyrepresenting35 daysof delaydamages
attributableto the closureof the RangerCompundto Connerfrom 17 SeptembeR001,
the dateuponwhich othercontractorsverepemittedto returnto Ft. Benning,through
21 October2001,the dateuponwhich Connerreturredto site B andremobilizedthere
(R3,tab3). Thecontractingofficer thereaftetissueda final decisiondenyingthe
monetaryclaim (R4, tab2), andConnerbrought this timely appeal.

31. TherecordcontainsArmy Regulation(AR) 52513 (2002),ANTITERRORISM.
It becameeffectiveon 4 January2002(R4, tab18 at 1), andsupersedethe previous
versionof AR 52513 dated10 Septembefl 998 (id.), which wasentitled
ANTITERRORISM FORCE PROTECTION (AT/FP): SECURITY OF PERSONNEL, INFORMATION
AND CRITICAL RESOURCES. We find thatthe 1998 versionof AR 52513 wasin effect
bothat thetime of contractawardandduringthe eventsin dispute. The statutory
authorityfor boththe 1998versionsandthe 2002 was10 U.S.C. @ 3013,andboth
versionsweresubstantiallyidenticalin therespectgertinentto this appeal. The 1998
versioncontainedChapterl, INTRODUCTION AND POLICIES. Sectionl-1, PURPOSE,
providedthatthe regulationestablishedhe Army AntiterrorismForceProtection
Progiam Oforprotectingpersonne(soldiers civilian employeesandfamily members)
againsta wide spectrunof threatsjncludingterrorismO The 1998versionof AR 52513
alsocontainedAppendixB, THREAT CONDITIONS (THREATCONS). ParagrapiB-1,
THE THREATCON SYSTEM, providedin theintroductoryoverview,that O[w]herproducing
plans[to implementthe measureslescribed])ocalcommandersnustfurtherrefinethis
guidancanto morespecificinstructionsin orderto meetthe uniquerequirement®f the
specificlocation® Subparagrapte)(4) of pamagraphB-1, providedthat THREATCON
CHARLIE O[a]ppliesvhenanincidentoccursor intelligenceindicatessomeform of
threatactionagainsipersonnehndor facilities is imminentO ParagrapiB-5,
THREATCONCHARLIE, detailedvariousmeasure$o beimplementedor such
imminentsituations. In addition,subparagrap(5) of paragraptB-1 providedthat
THREATCONDELTA Of|ppliesin theimmediateareawherea threatattackhas



occurredor whenintelligenceindicatesterrorist actionagainsta specificlocationis
likely.O While the 1998versionof AR 525-13 containecho time limitation within which
alocal commandewasrequiredto terminateTHREATCONDELTA, subparagrap(b)
of paragrapIB-1 statedgenerallythat O[ijmpementatiorof THREATCONDELTA
normally occursfor only limited periodsof time over specific,localizedareas.
CommandgannotsustainTHREATCONDELTA for extendedperiodswithout causing
significanthardshipgor personnebndsubstantiateductionan capacityto perform
normalpeacetimanissionsO ParagraptB-6, THREATCONDELTA, providedthat
O[t]hefollowing measuresvill beimplementedd TheyincludedOMeasurd2 Owhich
calledfor augmentatiorf guardforcesOtoensire absolutecontrol overaccesso the
installation® Paragrap!B-6 alsocontainedMeasure45. Limit accesgo installations,
facilities, andactivitiesto thosepersonnelvith alegitimateandverifiable needto enterQ

32. AR 530-1, OPERATIONAL SECURITY (OPSEC)(1995) provided Opoliy and
proceduredor operationsecurity(OPSEC)n the Army.O It statedin paragrapt?-1,
ALL COMMANDERS AT BATTALION AND HIGHER ECHELONS, that

a. OPSEGCis acommandesponsibility. Commandersand
agencyheadswill ensurehattheir organizaibonsplanand
implementappropriateOPSECmeasureso preserveessential
secrecyin everyphaseof anoperationgexerci®, test,or
activity.

Note. For purposer [sic] thisregulation,anorganizations
at battalionor higherechelonwhenits headis a lieutenant
colonel. ...

(Supp.R4,tabl19at6, 7)

33. AR 600-20 (1999, ARMY COMMAND PoLIcY (1999), providedin paragraph
2-5, COMMAND OF INSTALLATIONS, ACTIVITIES, AND UNITS, that

Theinstallationcommanders normally the senior
commandepn theinstallation. In additionto mission
functions,theinstallationcommandehasoverall
responsibilityfor all realestatefacilities, basesupport
operationsandactivitieson theinstallation.

AR 600-20 furtherprovidedin paragrapib.(1) thatOnstallationcommandersvill not

exerciseoperationatontrol overtenantorganizatiormissions@seefinding 1) wherethe
seniorcommandeiis assignedo atenantorganization. (Supp.R4, tab20at 14)
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34. Therecordcontaingestimonyregardinga doaumentgenericallyidentifiedas
DD Form 1354, TransferandAcceptancef Military RealProperty whichis utilized by
theCorps With respecto this form, we find that: (a) no suchform wasexecutedor
sitesA andB until 2002,whenGeneralNotel issuechis exclusionorder(tr. 2/170-71);
(b) theform is typically employedto transferadministrativecontrol of Gcompleted
facilitiesO(tr. 2/168),to detailthe natureof thosefacilities andto signify acceptabilityby
theusinggovernmentgency(tr. 2/104-05, 170); and(c) the form doesnotincludeany
deedto real property title to which remainswith the governmentaindis not vestedn the
contractoror the Corps(tr. 2/104, 170,188-89).

DECISION
A. Contentionf theParties

Thecentralissuein this appeals whetherthe closureof the RangerCompound
following theterroristattacksof 11 SeptembeR001 constituteda sovereigract barring
ConnerOsionetaryclaim for delaydamages While Connerwasgranted41 daysof
additionaltime for the closure underparagraph{b)(1) of the DEFAULT clause
(seefindings 2, 27), it wasnot givenadditionalcompensatiomasmuchasthatclause
only providesfor anextensiorof the performanceperiod In its presenimonetaryclaim,
Connerseekscompensatiofior 35 days,measiredfrom OSeptembdr7, the dateall other
contractoron Ft. Benningwereallowedbackto work,Oto OOctobe?2, or 7 dayspast
the dateConnerwasallowedbackto work at Site B.O(PostHearingBrief of Appellant,
ConnerBros. ConstructionCo., Inc. (app.br.) at22) Thereis no disputeregarding
governmentausatiorfor thedelay. (App. br. at 22-23, 25; Respondent@®eplyto
AppellantOBostHeaing Brief (resp.br.) at 29)

In supportof its claim for delaydamagesinderthe CHANGES clause
(seefinding 2), Connercontendghatthe closureorderdoesnot constitutea sovereigract
for threebroadreasons.First, Connerurgesthat the orderwasnot public andgenerain
nature butinsteadfor the periodto whichtheclaim relatesappied only to Conner
SecondConnerinsiststhatthe Rangersyho issuedhe order, lackedthelegal authority
to doso. Finally, Connerargueghatthe orderwasnotreasonablenderthe
circumstancebecauséessdrasticalternativesvereavailable. (App. br. at 26)

By contrastthe Corpsvigorouslydefendgheclosureorderasa sovereigract,
pointingto avariety of circumstances therecordthat,accordingto the Corps
demonstratéhatthe purposeof the orderwasto servenationalpolicy objedives notto
relievethe Corpsof its contractuabbligations. The Corpsurgesthatmanyof these
circumstanceskewise demonstrat¢hatthe orderwasthetype of actthatwould have
affecteda contractbetweerntwo privatepartiesin the sameway thatit affectedConnefs
contract. The Corpsfurtherinsiststhat onceasovereignacthasbeenestablished,
questiongegardingthe Rangers@uthorityto issuethe closureorder,aswell asthe
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reasonableness the sovereigractitself, areirrelevant. Finally, while Connerasserts
thatit is mayrecovercompensatio®unlesthe governmentCBovereign Act defenses
validO(app.br. at 25), the Corpsrejoinsthat,in any event,ConnerOhasiot metthe
expresgequirements . . to sustainits claimsfor enitlementOundereitherthe CHANGES
clauseor the SUSPENSION OF WORK clause(see finding 2) (resp.br. at29).

After consideringhetestimonialanddocumentarevidenceaswell asthe briefs
of the parties,we concludethatthe Corpshasestablishedts sovereigractdefenseand
hencethatthe appeaimustbe denied We read this conclusionfor thereasonsetforth
below.

B. PublicandGeneralAct

We previouslydeniedcrossmotionsfor summaryudgmentin this appeal,
concludingthatthethenexising recordpresentedriableissuesegardingwhetherthe
closureorderconstituteda sovereigror a contiactualact. ConnorBros Construction
Co, Inc.,, ASBCA No. 54109,04-2 BCA | 32,784. Now, aftertrial, Connerinsiststhat
the exclusionorderfailed to satisfythe Opublimndgeneral@equiremenbf the sovereign
actdoctrinechiefly becaus¢he orderOwaslirectedsolely andexclusivelyat one
contractor@ndO[t]heonly purposeof the orde wasto causethe shutdownof a
governmentontractorO (App. br. at 29) Comertells usthatit wasarbitrarily excluded
from theworksitebecausdood servicecontractorsandsuppliers the refusecontractor,
cabletelevisionrepairmena CocaColavendorandcivilian employeesveregivenaccess
to the RangerCompoundduringthe periodof closure. (Id. at 30) In contrasto these
contentionsthe CorpsdisputesConner€characterizationf the purposeof the exclusion
order,dwelling insteadon General\/otel@ﬂ;estmony regardingthe basisfor his actions.
(Respondent@xplyto AppellantOReplyto RespondentﬂmstHeannanef (replybr.)
at11-12) The Corpsstresseshatthe exclusionordersatisfiesthe OpublicandgeneralO
requirementvhenmeasuregainsthreefactors viz., relationbetweerthe orderandthe
government@iatemationalobjective,General\/otel@sposition,andwhetherthe actwas
intendedto relievethe governmenbf its contiactualobligations. (Respbr. at 31) The
Corpsalsoargueghattheimpactto a singlecontractis not determinativeof the
sovereigractdefense.(Resp.br. at32)

We reiectConnerOargumenthatthe exclusionorderdoesnot satisfythe Opublic
andgeneral@equirementor threeprincipalreasons.

First, the powerto excludecivilians from a military basestemsfrom the
war-makingpowers. SeeU.S. Const.art.l, @8, cls. 1,11, art Il, @ 2; Greerv. Spock424
U.S.828,838(1976)quoting Cafeteriaand RestaurantWorkersUnionv. McElroy, 367
U.S.886,89394 (1961). Thewar-makingpowersaresurely includedamongthe
Oancienandfundamentaindicia of sovereigntyO OrlandoHelicopterAirways,Inc.

v. Widnall, 51 F.3d 258,262 (Fed.Cir. 1995)(so categorizinghe governmentCGexercise
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of police powersin its law enforcementapady). Thesoveeignactdefensenasbeen
appliedto exercise®f thewar-makingpowers. SeeGothwaitev. United States

102 Ct. Cl. 400,401(1944)(holdingdelayto constructioncontractallegedlycausedy
diversionof materialsfor war effort barredby sovereigracs defenseébecauseliversion
represente@®theexerciseof sovereigrmowersin the defenseof the nationO)J.F.
Barbour& Sonsv. United States104 Ct. Cl. 360 (1945)(following Gothwaitg; seealso
NeroandAssociatesinc., ASBCA No. 30369 86-1 BCA | 18579at93,296
(recognizingthatordersissuedby installationcommande®undefaccessfegulations
thataredesignedo foreclosetherisk of lossof, or damageo, or compromiseof
equipmengndinformationvital to the nationalsecuritywould alsobe sovereignactsO).

Secongthe exclusionorderof Connerandits subcontractorérom the Ranger
compoundwvasincidentalto theaccomplishmenof a broadergovernmentabbjective.
Theplurality opinionin United Statesv. WinstarCorp., 518U.S.839,898(1996)holds
that

governmentabctionwill notbe heldagainsthe Government
... solong asthe actionOsnpactuponcontradsis . . . merely
incidentalto theaccomplishmentf a broadergovernmental
objective.. . . Thegreaterthe GovernmentGelf-interest,
howeverthe moresuspecbecomeghe claimthatits private
contractingpartnersoughtto bearthe financial burdenof the
GovernmentQmsvn improvidence andwherea substantial
partof theimpactof the GovernmentCGs:tionrendering
performame impossiblefalls onits own contractual
obligations the[sovereignactg defensewill be unavailable.

Seealso CarabettaEnterprises)nc. v. United States482 F.3d 136Q 1365

(FedCir. 2007). The Oexistencef the sovereigractdefensenecessarilyurnson the
natureandcircumstancesf eachsuchactO OONeill. United States231 Ct. Cl. 823
826(1982). In Horowitzv. United States267U.S. 459,461 (1925),the courtquoted
with approvaltheformulationin Jonesv. United States1 Ct. Cl. 383, 384 (1865)that:

Thetwo charactersvhich the governmenpossesseas
acontractorandasa sovereigrcannotbethusfused;nor can
the United Stateswhile suedin the onecharactebe made
liable in damagedgor their actsdonein the other. Whatever
actsthegovernmentmaydo, betheylegislativeor executive,
solong astheybe public andgeneral cannotbe deemed
speciallyto alter, modify, obstructor violate the particular
contractanto which it enterswith privatepersons.
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In Winstar, supra 518U.S. at896n.40, the SupremeCourtalsoquotedwith approvalthe
formulationin OONeillsupra 231 Ct. Cl. at 826, thatthe doctrineappliesin situations
where,O[w]erethose contractexclusivelybetweerprivateparties the party hurt by such
gowverningactioncould not claim compensatiofrom the otherparty for thegoverning
actionO SeealsoJonessupra 1 Ct. Cl. at 385 (holding that w] hereverthe public and
privateactsof the governmenseemto commngle, a citizenor corporatebody mustby
suppositiorbe substitutedn its place,andthenthe questionbe determinedvhetherthe
actionwill lie againsthe supposediefendan®)

Theoriginal exclusionorderon 11 Septembe2001Dwhichis notincludedin
ConnerOslaim (seefinding 30) Dwasundenibly causedy the Oemergenayrisis
situationQesultingfrom theterroristattacks(findings 9, 10). The subsequerntestriction
of the Rangercompoundo Omissioressentiapersonnel@om 17 Septembe2001,when
Fort Benningloweredits threatcondition(findings 11, 15) to 15 October2001,when
Connermwasgivenaccesgo site B (finding 26), wasalsodirectly relatedto the attacks.
We havefoundthat, duringthe exclusionperiod,the Rangersverepreparingto deploy,
andcarryingout a Opratactedlow-level deploymentDto conductcombatoperationsn
Afghanistan(findings 12, 13). Theycommencedhoseoperationson or aboutl7
October2001,two daysafter Connergainedacessto site B (findings 12, 26).
Participationin thearmedconflict in Afghanistanservednationalpolicy objectives. See
S.J.Res.23,107" Cong, 115Stat.224 (resohing thatattacksOpose[danunusuakand
extraordinarythreatto the nationalsecurityandforeign policy of the United States@nd
authorizinguseof Gall necessargndappropriatdorceCagainstresponsiblearties).

Third, the exclusionwasnot directedprincipaly or primarily at ConnerOs
contractuarights. The coreof ConnerOsaseis thatit wastreateddifferently from other
contractorsreveaing thatthe post17 SeptembeexclusionorderOwaslirectedsolely
andexclusivelyGat Connerandthat O[t]heonly purposeof the orderwasto cause
[ConnerOpshutdownO (App. br. at29) Therecorddoesnot supportthis proposition.
Theadmissiorof othercontractorgo Fort Beming betweenl7 Septembeand
15 October2001 (finding 11) is irrelevant. The Rangersverea OtenanactivityOon
Fort Benning,undera separateommandstrudure (finding 1) and,underAR 600-20
(finding 33; seealsofinding 22), the Fort Beming commandehadno operationatontrol
overtheir missions. In addition,the admissiorof non-constructiorcontractorgo the
Rangercompoundafter17 Septembe2001bthedining andcustodialfacilities
contractos (finding 19) -- does not undercuthe validity of the exclusionorder. As we
havefound,they providedessentiabervicego Osixor severhundred@oldiersin the
compoundandcouldbeescortedid.). While Connermakesmuchof theadmissiorof
the CocaColavendorandTime Warner theadmissiorof thesecontractorsgloesnot
vitiate the exclusionorder,inasmuchastheir presencavasnot consistentvith thatorder
butinsteadcontravenedt (id.). Connerwasnot akinto thesecontractorsthesizeof its
workforce,their mobility, the duality of the worksitesandthe worker€visual accesgo
ongoingdeploymentctivitiesdifferentiatedConnerandits subcontractor¢finding 20).
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TheseconsiderationsnadeConnercomparale to ordinarycivilians, journalists,
Departmenbf the Army civilians, andcontra¢ors not concernedvith the Rangersall of
whomweresubjectto theaccessestrictions(finding 17).

Becauseve concludethatthe exclusionorderwasnot aimedat ConnerOs
contractualights,we do not agreethatthis case resemblegverettPlywoodCorp.
v. United States651F.2d 723(Ct. Cl. 1981) or SunQil Co.v. United States572F.2d
786(Ct. Cl. 1978) In theseOchangef heart@asesthe governmentook actionto the
disadvantagef a contractoiwhenofficials deemeda previouspolicy unwise. Thus,in
Everetf the courtheldthat O[ffromthefactsof this caseit is obviousthatthe actin
guestionwasneitherpublic nor generaPbthe governmenunilaterallyterminatedone
contractafter decidingcontinuedperformancewould havebeenunwise® Everett supra
651F.2dat731-32. In SunQil, thecourtrejededa sovereigractdefensen acasen
which two Secretariesf the Interior haddenieal permitsto install drilling platformson
public landswhich the contractorshadleased. Looking to Otheausualtouchstondor
sovereigractapplicability Othe courtconcludedhatthe secretariesértionsOweraot
actionsof public andgenerakapplicability, but wereactionsdirectedprincipally and
primarily at plainiffsOcontractuatight to install a platform O SunOil, supra 572F.2d
at817.

Similarly, we arenot dissuadedby casesitedby Connerin which the sovereign
actdefensaevasinvokedpretextually. Therecordheredoesnot admitof anyother
conclusia butthatGeneraNotel actedin goad faith, motivatedsolely by concerrfor the
safetyof histroops(findings 16, 21). He andhis deputycommandebothdesired
completionof the newheadquartersomplexthat Connerwasbuilding (finding 29).
Thus,this casels notcomparabldo thosein which the defensevasemployedasa post
hocrationalizationfor actionstakenin badfaith or for spuriousreasonse.g., Ottinger
v United States 116 Ct. Cl. 282,284-85 (1950 (holdingdoctrineinapplicableto
unjudified refusalof governmentommissiorto certify workersfor appellantGsontract);
HomeEntertainment|nc., ASBCA No. 50791 99-2 BCA | 30550at 150861 (rejecting
defenseébecauseontractorOsxpulsionfrom military installationsallegedlyfor posing
securitythreatOwasinpersuasivandwasdevisedo terminate/appellantOsjontract
immediatelyQ)cf., Orlando Helicopter, supra 51 F.3d at 262 (noting that, Qp]erhapsif
the contractingofficer initiated anddirected[a criminal] investigationaspart of contract
administratiorthena contractclaim might ariseO).

Finally, we recognizethatthe validity of a sovereignactOdoesiot alwaysturnon
whetherthe actionwasundertakerby a contracting officer. . . . Thefocusof theinquiry
is thusthe natureof the conduct,not theidentity of the Governmentagentresponsibled
OrlandoHelicopter, supra, 51 F.3d at 262. Nonethelessye cannottreatit asirrelevant
herethatthe recorddemonstratethe completeexclusionof the contractingofficer and
hersubordinatesrom decisiongegardingConnerOaccesgo sitesA andB (seefindings
5,14, 15).
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C. GeneralVotelO#uthority

Conneralsourgesthat, beforethe Corpscanegablishthatthe closureorderwasa
valid sovereigract,it mustestablit thatGeneraNMotel hadthe authorityto shutdowna
constructiorprojectthatthe Corpsadministered.Connerassertshatbeforeissuancef a
DD Form 1354at substantiatompletionin 2002 (seefindings 28, 34(b)), OConneand
the Corpshadsoleadminstrativecontrolover [the] work sitesOnot the Rangers.

(App. br. at32) In addition,ConnercitesNero& Associateslnc., ASBCA No. 30369,
86-1 BCA | 18579at93,296in arguingthat,to establisha valid sovereigract,the Corps
mustdemonstrat¢hat aninstallationcommandehadthe powerto issuesuchordersand
thatOtheactualexerciseof thatpowerwaswithin the parametersf the authoritygranted
to him.O Connertells usthatneitherAR 525-13 (seefinding 31), nor AR 530-1
(seefinding 32), vestedthatauthorityin GeneralVotel or otherRangers.(App. br.
at31-35)

In rejoinder,the Corpsassertghat Conneris wrongaboutDD Form 1354,and
dismisseshe specificauthorityargumentsirrelevant Alternatively,the Corpsurges
thatanyrequiredspecificauthoritymaybefoundin AR 600-20 (seefinding 33),

AR 52513 andAR 530-1, aswell asin GeneralVotelOgnherentauthorityascommander
of the 75" RangerRegiment. (Resp.reply br. at 15-17)

We rejectConnerOargumentegardingDD Form 1354, which we regardasno
morethananinternalgovernmentousekeepingocumentthe presencer absencef
which createsio rightsin favor of third partiessuchasConner. SeeHanneloreBrown,
ASBCA N0s.23492,23498,83-1 BCA | 16,305at81,038 (finding thatDD Form 1354
Ocontaina printednotewhich stateshatthe form wasdesignedandissuedfor usein
connectiorwith thetransferof military real propertybetweemmilitary departmentsndto
andfrom othergovernmenagenciesO)in any event, the recordreflectsthatthe form is
usedfor GompletedacilitiesO(finding 34), in contrastio thoseon sitesA andB, which
wereonly partially completedat the time of the attacks(seefinding 8). Moreover,the
governmentnot Conneror the Corps, ownedsites A andB throughoutcontract
performancdfinding 34(c)), andthereis nowarrantfor concludingthatthe validity of a
sovereigractturnsuponpunctiliousexecutionof theform in anOemergenaogrisis
situation{seefinding 9).

We alsorejecttheargumenthatthe exclusionorder otherwiselackedlegal
foundation. We assumearguendg that O[i]tis critical thatthe governingactsthemselves
belegalfor the [sovereignact] doctrineto apply O OONeillsupra 231 Ct. Cl. at826,
citing Ottingerv. United States 116 Ct. Cl. 282, 285(1950). In sodoing, we view the
issuein light of GBhe historically unquestionegowerof [a] commandingpfficer
summarilyto excludecivilians from the areaof his commandOOGreer, supra,424U.S.
at 838 quotingCafeteriaand RestauraniVorkers supra,367U.S. at 893-94. While this
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recognizedowermayitself justify GeneraVotelOsction,we think that AR 600-20,
AR 52513,andAR 5301 provideregulatoryjustificationaswell. Thus,AR 600-20
authaized him to exerciseoperationacontroloverthe Rangercompoundwhich wasa
tenantactivity within Fort Benning(seefindings 1, 22). In consideringAR 52513, we
rely uponthe 1998version,which wasin effed bothatthetime of contractawardand
during the eventsin dispute(finding 31). E.g. Lengerichv. Departmenbf the Interior,
454F 3d 1367,1371(Fed.Cir. 2006)(looking to Oregulations effectat thetime of
[disputed]oral discussionsO)AR 52513 provided guidanceto protectpersonnel
Oagainsa wide spectrunof threatsjncludingterrorismO Aside from ageneral
cautionarynoteabouttheimpactof a protractel THREATCONDELTA on military
personnelndtheir Ocapacityo performnormalpeacetimenissionsQAR 525-13 did not
prescribethelengthof time thatsuchathreatconditionwould remainin force (finding
31). AR 5301 clarifiesthatoperationakecuritywasmorethanthe OvagueeferencesO
disparagedby Conner(app.br. at 34). AR 530-1 madeit GeneraNMotelO®command
responiilityOto Oimplemenappropriate . . measureso preservdthe] essential
secrecy@f the Rangersfrthcomingcombatoperationgfinding 32).

We cannotaccepiConnerOsiainregulatoryargument which appeargo bethat
the antiterrorismprogramsetforth in AR 525-13 Odoesiot providefor or authorizethe
unilateralexclusionof thevery personne(i.e, Governmentontractorsthe programis
supposedo protectO (App. br. at 33) In truth, the schemeof AR 52513 is not devoted
to protectingcontractors.Thefirst categoryanmongthe protectecclassis OsoldiersO
(finding 31), whoseexposurdo greaterrisk in combatwasparamounto GeneralVotelOs
decision(seefindings 15, 16,21, 22, 29(a)). Moreover,we donotreadAR 52513 as
narrowlyasatax regulation. By its terms AR 525-13 providal guidancedirecing local
commanderso Ofurtherefinethis guidanceinto morespecificinstructionsin orderto
meetthe uniquerequirement®f the specificlocatiorO(finding 31). GeneraNotelOs
excluson of Connerandits subcontractorsaswell asothercategorie®f potential
entrantsvhomhejudgednotto be missionesgntial (seefindings15-17), comporedwith
this guidance.

We alsodo not agreewith ConnerthatNeroshedslight on GeneraNotel®
authority. Nerohadnothingto do with aterroiist attackor with deploymentor combat.
Contraryto Connerwe did nothold in Nerothat Othegovernmenfailed to provethe
installationcommanderGpecificauthorityor thathe followed the correctprocedure)
(App. br. at33) Ratherwe decidedthat in thefaceof a conclusoryshowingon
summaryudgment,genuineissuesof materialfactremainedegardingwhetherthe
claimedcostsOweréncurredincidentallyto a sovereigractof Lt. Col. Crosbyin
exercisinghis authorityandresponsibilityasbasecommandeor . . . astheresultof a
directionto appellantelatedto the performancef the contractO Nero, supra 86-1 BCA
at93297.

D. LessDrastic Alternatives
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Connerinsiststhatit is entitled to amonetaryaward becauséessdrastic
alternativesvereavailable insteadof completeexclusionduringthe delayperiod.
Connerrelieschiefly uponHomeEntertainmenandNerofor the propositionthatthe
governmenODcannapleada sovereigrect whentherewasa reasonablevay to implement
its policy without violating contractuatights O (App. br. at35) Connerurgesthateither
afenceor a controlrosterwould havebeenreasonable]essdrasticalternatives.

We rejectConnerOargument. We do not acceot Othigour dOhorizoapproactto
the sovereigractsdoctrineQKlamathlrrigation District v. United States75 Fed.Cl.
677,688 (2007),conditioningthe validity of asovereigracton thereasonableness#
alternatives.SeeNerq suprag 86-1 BCA at 93297 (notingthat,if aftertrial, therewere
evidencethatexclusionof firefightersfrom the installationwaswithin the commanderOs
authorityunderapplicableregulation Oitis conceivablethatsuchactionwould havebeen
deemedh soveeignactprecludingrecoveryQ) Nonethelessevenassuminghatthe
Corpsmustdemonstratéhatlessdrasticalternativesvereunavailablejt hasdoneso
here. As we havefound,therecorddoesnot supportthe conclusiorthatany of the
profferedaltermatives-- eitherafence,a contrd roster,or escorts- would havebeen
feasiblein the circumstance$o reducetherisk of disclosureof deploymentctivities
(finding 21). Thereis no evidencehattherewasanymilitarily feasiblealternativeto the
RangersOprotractetbw-level deployment@id.).

E. OtherTheoriesof Recovery
1. CHANGES Clause

Connerargueshatit is entitledto relief underthe contractOSHANGES clause
(seefinding 2). Connercontend thatadditionaltime underthe DEFAULT clause(seeid.)
Is notits exclusiveremedy. Accordingto Comer, the closureof the site constitutedan
expresshangeof the promisein paragrapt..16.1 thatthe contractwork would Obe
accomplishedh facilities which will be unoccupiedandvacant@uringconstruction
(seefinding 3). Conneralsosaysthatthe closureconstituteda constructivechange
arisingout of respondent@siplied duty not to interferewith performance.

(App. br. at23-24; Reply Brief of Appellant,ConnerBros. ConstructionCo., Inc.
(app.reply) at 15-16) Forits part the Corpsrejoins thatthe term Ofacilities@ paragraph
1.16.1 cannotbe equatedo the overall OprojetOor constructionOsitedthattherewereno
buildingson sitesA andB atthe outsetof contractperfamanceandthat,in anyevent,
ConnerO=adingof the paragrapttannotbe harmonizedwith thetermsOsites@nd
Oareas€lsewherén the contract. (App. br. at47-48)

ConnerOsadingof paragrapt..16.1 is not tenable. In Pacific Architectsand

Engineers Inc., ASI:%CA No.21168,79-2 BCA | 14,019,aff(~3d230Ct.,CI. 1024(1982),
we recognizedhat OtheChange<xlausedoesnot coversovereigracts@ndthatGan
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expresgontractuatommitmento assumeesponsibilityfor sovereigractsis requiredO
to bind thegovernment.ld., 79-2 BCA at 68,867 (emphasisn original). Paragraph
1.16.1 is notsucha commitment.

In any event,we agreethatthe term Ofacilities@n paragrapt..16.1 cannotberead
to meansitesA andB. The contractdrawingsemploythe designation€8ITE AOand
CBITE B,Oandspecifytheir respectiveboundaies, topographiesindlayouts(finding 4).
Thedrawingsdo notreferto thesitesas Ofaciliies Oandneitherparty haspointedusto a
definition of thetermat any otherpointin therecord. Therelevantdictionarydefinition
of OfacilityGs Osomethin(asa hospital,machinery plumbing)thatis built, constructed,
installedor establishedo performsomeparticularfunctionor to serveor facilitate some
particularendO WEBSTERG THIRD NEW INTERNATIONAL DICTIONARY (1986)at812-13,
This definition comportswith our understandingf OfacilitiesDandcannotbe
harmonizedwith sitesA andB.

If paragraptl.16.1 wereto betreatedascreatng a patentambiguity,thenConner
musthaveraisedthe matterwith the Corpsbefore bidding, butif it wereto betreatedas
latentlyambiguousthenConnermustestablishithatit relied uponits current
interpretationn bidding. E.g., ServiciosProfesionalesle MantenimientoSA.,

ASBCA No0.52631,03-2BCA | 32276at159680-81. Ontherecordbeforeus Conner
hasnot establishedhatit did either(finding 3).

B. SUsPENSION OF WORK Clause

In countoneof its complaint,Connerseekgemveryunderthe contractOs
SUSPENSION OF WORK clause(seefinding 2). (Comp, ;| 1-22) While countonewasthe
subjectof the Corps@nsuccessfuinotionfor partialsummaryjudgment,ConnerBros,
suprg 04-2 BCA at 16214344, Connerdoesnot appeato pressthetheoryseriouslyin
its presentrriefs. We nonethelesaddres®ntitlementunderthe clausen view of the
ambiguousstateof therecord.

We concludethat Conneris not entitledto recover. In EmpireGasEngineering
Co., ASBCA No.7190,1962BCA | 3323,recon. denied 1962ASBCA LEXIS 1031
at*1 (A.SB.C.A. Jun.27,1962),the contractng officer ordereda contractorto suspend
work ata military basebecausef a military emergency.We lookedto whetherthe
suspensiomwmrderwasthatof the contractingagencyandconcludedhat

[t]he factthatthe suspensiof work orderwas in writing
addressetb the contractorby name referringto the contract
by number,andsignedby the contractingofficer as
contractingofficer is almostconclusiveproof thatsuchorder
was(1) anactof the Governmentn its contra¢ual capacity
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and(2) issuedn exerciseof the GovernmentQght to
suspenavork underthe Suspensiomf Work clause.

EmpireGas supra 1962BCA at17,128. The OconclusiveroofGgoesin the opposite
directionhere Thereisno evidenceof asuspensiorder(finding 14). Thecontracting
officer, who did not visit the site before,during or after construction(finding 5), hadno
involvementin the decisionmakingprocessegardingConnerOsxclusion(finding 14).
Her relevantsubordinaten site Dthe Corps@rojectengineedid not direct Connerto
leavethe site andwasnottold to do soby the contractingofficer (id.). Neitherhenorthe
contractingofficer decidedwhenConnercouldreturnto thesite(id.). His effortsduring
closureweredevotedo advocatingConnerOsaseto the Rangergid.) in aneffort Otoget
[Conner]backto work, period(finding 29).

3. Breachof Contract

In counttwo of its complaint,Connerallegesthatrespondenbreachedhe
contractual duty of goodfaith andfair dealing Connerincorporateshe previous
allegationsof thecomplaint(compl | 23) andfurtherallegesthatthe breachlay in the
Corps@ailure to Oinitiateany actionwhich would addressealisticsecurityneedsand
mitigate the damages@®om the closue, andinsteadOnerely acceptedhe access
restrictions@mposedby the Rangers.(Id., | 25)

Breachof contractrecoverywill notlie. Court two is essentiallya reformulation
of allegationgegardingessdrasticalternativesundera breachrubric. We havealready
concludedhatthe closureof the compoundconstituteda sovereigract suchacts
Gannotbe deemedspeciallyto alter, modify, obstruct,or violate the particular
contract®@to which [the governmententerswith privatepersonDCHorowitz, supra
267U.S.at461quotingJonessupra 1 Ct. Cl. at 384. In addition,we havefoundthat
theassertedessdrasticalternativesverenot feasiblein the circumstancegfinding 21).

CONCLUSION

Theappeals denied.

Dated: 11 October2007

ALEXANDER YOUNGER
AdministrativeJudge
Armed ServicesBoard

of ContractAppeals
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| concur | concu

MARK N. STEMPLER EUNICEW. THOMAS
AdministrativeJudge AdministrativeJudge
Acting Chairman Vice Chairman
Armed ServicesBoard Armed ServicesBoard
Of ContractAppeals of ContractAppeals
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