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OPINION ON RESPONDENT'S MOTION TO DISMISS BACKGROUND

Federal Prison Industries (UNICOR) awarded Logan Machinists, Inc. (LMI) a fixed - price
requiremen tscontractfordrawerslidesforuseintheproductionorassemblyoffurniture
byfederalinmates. Notice of Appeal,}!1,2. UNICORterminatedthe contractfordefault

on July 24, 2003. LMI appealed the termination by notice dated October 23, 2003.

Respondent has moved to dismiss LMI's appeal on the ground that this Board has no

jurisdiction over appellant's claim since the contract upon which respondent's claim

rests was between LMl and a non - appropriated fund instrumentality (NAFI) of the United

States Government. LMI opposes respondent's motion. (FN1]

FACTS

On October 16, 2000, Federal Prison Industries, which operates under the trade name

UNICOR, awarded Contract 600000177 to appellant, Logan Machinists, Inc. (LMI). UNICOR

is a wholly owned Governmen t corporation as defined by 31 U.S.C. & 9101, within the
DepartmentofJustice, underthe Federal Prison System, thatCongress createdtoprovide

employment, education, andtraining opportunitiestoinmatesunderfederal custody. See
Comspace Corp.,01 -2B CA}31,569(DOTBCA2001).UNICORdoesnotoperatewithappropriated

funds. Itis a self - sufficient corporation whose funds are derived primarily from its

product sales. It receives no congressional appropriations. Core Concepts v. United
States,327F.3d 1331,1335(Fed. Cir.2003). Inaddition, UNICOR'senablinglegislation

appearsto separateits funds from general federal revenues. Id. at 1336. Consequently,

UNICOR,an Qexecutiveagency Oas defined by the Contract Disputes Actof1978,41U.S.C.

o 601, isa NAFI, i.e., anon - appropriated fund instrumentality.
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The contract UNICOR awarded was a firm fixed - price requirements contract by which LMI
wouldprovidedrawerslidesforuseinthe productionorassembly offurniture byfederal
inmates.AFTab5.Th eU.S.DepartmentofJustice,FederalBureauofPrisons,administered

the contract. Id., Modification 1. Under the contract, UNICOR, through its Furniture

Test Laboratory, had to perform a variety of tests on the file cabinets to ensure that

the drawer sli des met standards. Id. For example, pursuant to the American National
StandardforOfficeFurnishings,ANSI/BIFMAX5.2 - 1997 thesuspensionsystemofalateral
file would be tested to ensure that it was capable of supporting typical loads when the

file dra  wer was being opened and closed. Id. Logan made several deliveries under the
contract.

By letter dated May 7, 2003, UNICOR issued a cure notice to LMI. AF Tab 8. UNICOR stated

thatLMIhad provided severaltypes ofdrawer slidesthatfailedto meet ANSI/B IFMA pull
force test specifications cited above. Id. LMl disagreed, and by letter dated May 19,

2003, responded that UNICOR had used incorrect specifications for testing. AF Tab. 11.

UNICOR issued a series of cure notices to LMI. AF Tabs 14, 17, 22. LMI ma intained its
position that UNICOR was incorrect. AF Tab 18, 19, 23. Ultimately, on June 24, 2003,

UNICOR terminated the contract for default pursuant to contract clause ODefault

(Fixed - Price Supply and Service), OFAR52.249 - 8. AF Tab 27. The termination no tice did

not provide any additional information to the contractor concerningits rightto appeal

other than referring to FAR 52.249 - 8.

In addition to the default clause, the contractincluded a clause entitled ODisputes, O

which stated:
This contractis subjectto the Contract Disputes Act of 1978, asamended (41 U.S.C.
o601 - 613).Failureofthe partiestothiscontracttoreachagreementonanyrequest
for equitable adjustment, claim, appeal or action arising under or relating to this
contract shall be a dispute to be resolved in accordance with the clause at FAR
52.233 - 1, Disputes, whichis incorporated herein by reference. The Contractor shall
proceed diligently with performance of this contract, pending final resolution of
any disput e arising under the contract.

App. Exh. 5, Contract, Section I(d), page |I. (FN2]

LMI appealed the contract termination to this Board on October 23, 2003. LMI asserts
that UNICOR wrongfully terminated the contract because it evaluated the drawer slides
usi ng the incorrect performance standard.

DISCUSSION

I. Government's Position
The government has moved to dismiss this appeal, arguing that this Board lacks subject

matterjurisdiction. Specifically,the governmentarguesthat Obecause[LMI's]contract

clai mis based upon the Contract Disputes Act of 1978 (CDA), 41 U.S.C. © 601, et seq.,
and the CDA contains no waiver of sovereign immunity as to UNICOR as a NAFI, the Board

has nojurisdiction to hear the appeal, O citing Furash v. United States, 252F.3d1336
1342 - 44 (Fed. Cir. 2001)(Federal Circuit held that non - appropriated funds doctrine

precluded Court of Federal Claims from exercising Tucker Act or CDA jurisdiction over

an actioninvolving the Federal Housing Finance Board, a NAFI), Aaron v. United States,
51Fed.Cl.690,691 - 94(2002)(Court of Federal Claims dismissed case for lack of Tucker

Act jurisdiction over overtime pay claims brought under the Federal Employees Pay Act



against UNICOR) and Core Concepts v. United States,327F.3d1331 (Fed. Cir.2 003). See
Respondent's Motion to Dismiss for Lack of Subject Matter Jurisdiction (Respondent's
Motion), pg. 1 - 2.

The government's argument is as follows. First, all claims for money damages relating

to government procurement contracts are subject to the C DA, which vests concurrent
jurisdiction in the Court of Federal Claims and the various agency boards of contract

appeals. Second, section 13(b) ofthe CDA,41U.S.C.a612(b),throughacross - reference
tothe  Qudgment fund Ostatute, prescribes that moneta ry awards by board of contract
appealsshallbepaidthroughthevehicle ofacertificationbythe boardstothe General

Accounting Office for payment from the judgment fund, citing 28 U.S.C. & 2517. Any

judgmentunderthe CDAentered bythe boardswouldb esatisfiedfromappropriatedfunds,

andthe agencywhose appropriationswere usedforthe contractwouldreimburse thefund.

The government suggests Othatthe boards are in basic agreement that section 13(c)(L/C)

of the Act has the same effect on a board' s jurisdiction as 28 U.S.C. & 2517(a) has on

the jurisdiction of the Court of Federal Claims since both the judgments of the court

and awards by the boards are to be paid out of the permanent indefinite appropriation
establishedby31U.S.C.a724a, O citing Wolverine Supply, Inc.,90 -2BCA!22,706(ASBCA
1990); and Dae Lim Industries, Co., Ltd.,86 -3BCA|19,244(ASBCA 1986). Respondent's
Motionat7 - 8. On this basis, the government concludes that, Qunder the CDA, boards of
contract appeals may make monetary awards only ininstances where these are payable out

of appropriated funds and they must refuse to make awards in cases where public monies

could not be obligated. ORespondent's Motion at 8. Final ly, respondent argues that in

an appeal from a decision issued by the Court of Federal Claims, the Court of Appeals
fortheFederalCircuitdeterminedthatUNICORisaNAFI. Core Concepts v. United States,
327F.3dat1337. Consequently, no public moniesc ould be usedto pay any monetary award
issued against UNICOR. Respondent's Motion at 9.

As we set forth below, the differences between the jurisdiction possessed by the Court
of Federal Claims and the Board permit us to exercise jurisdiction where the Cou rt may
not. This is one of those cases.

II. Jurisdiction of the Court of Federal Claims

a. Jurisdiction under the Tucker Act

First we review the jurisdiction of the Court of Federal Claim, ultimately comparing

the jurisdiction of the Court with that of th e boards of contract appeals. In either
forum, the United States, as a sovereign, is generally immune from suit unless it

otherwise consents to be sued. United States v. Sherwood, 312 U.S. 584, 586 (1941).
However, Congress waived this immunity with respec tto the Claims Court (now the Court
of Federal Claims) in 1887 with the passage of the Tucker Act. This statute gives the

Court of Federal Claimsjurisdiction over Qany claim againstthe United States, founded
either upon the Constitution, or any Act of C ongress, or any regulation of an executive
department, or upon express or implied contract with the United States. 028U.S.C.n
1491(a). The jurisdictional grantin the Tucker Act is limited by the requirement that

judgments awarded by the Courtof Federal Claims mustbe paid out of appropriated funds.
28U.S.C.n2517. Based on that requirement, it has been held that absent some specific

jurisdictional provisiontothe contrary the Court of Federal Claims lacks jurisdiction

over actions in which appropriat ed funds cannot be used to pay any resulting judgment.
Furash,252F.3dat1339, citing L'Enfant Plaza Props., Inc., v. United States,668F.2d
1211 (Ct. Cl. 1982); Kyer v. United States, 369 F.2d 714 (1966). This is known as the

non - appropriated funds doc trine. Id.



When Congress amended the Tucker Act in 1970, Pub. L. 91 - 350, 84 Stat. 449 (1970), it
createdanarrowexceptionfromthenon - appropriatedfunddoctrineforcertainentities,

the military post exchanges and the exchange councils of the National Aeronautics and
SpaceAdministration. See McDonald's Corp. v. United States,926F.2d1126,1129 - 33(Fed.
Cir. 1991); see also United States v. Hopkins,427U.S.123,135 - 26 (1976)(recognizing
thejurisdictional limitation for non - appropriated fund instru mentalities, but holding

that disputes over contracts with military exchanges could be adjudicated by the Court

of Claims because of a specific grant of jurisdiction). The legislative history of the

1970 Act makes clear that Congress intended to leave the doctrine intact for all other

non - appropriated fund instrumentalities unrelated to the post exchanges and exchange

councils. Furash, 252 F.3d at 1342 -1343; McDonald's Corp., 926 F.2dat 1132 - 33.
Underthenon - appropriatedfundsdoctrine,the Courtof Fede ralClaimswouldlack Tucker
Actjurisdictionoverthisappeal. The Federal Circuithasheldthatthe CourtofFederal

Claims cannot hear claims against UNICOR under the Tucker Act, because OCongress has
clearly expresseditsintention that [UNICOR's] fund saretobe segregated fromgeneral

federal revenues, thereby providing a Gfirm indication Othat it intended to absolve
appropriated funds from liability for [UNICOR's] actions. O core Concepts, 327 F.3d at
1337.

b. Jurisdiction under the Contracts Disputes Act
e next examine whether the Court can obtain jurisdiction under the CDA, independent of
the Tucker Act. The Court of Federal Claims can exercise jurisdiction over disputes
arisingundertheContractDisputesAct,which Qappliestoanyexpressorimpli edcontract
(includingthose ofthe non - appropriated fund activities described in sections 1346 and
1491 of Title 28) [FNS] - entered into by an executive agency ... (1) for the procurement
of property, other than real property in being. 041 U.S.C. 1 602. How ever, the
non - appropriated fundsdoctrine limitingthe Courtof Federal Claimsjurisdictionunder
the Tucker Actapplies equallyto cases broughtunderthe CDA. Furash,252F.3dat1342.
The legislative history of the CDA makes clear that Congress did not intend for the CDA
to apply to non - appropriated fund instrumentalities except for those specifically
identified in the Act. Id., at 1343. As explained in the Senate report:
The billexpressly statesitsapplicability tothose nonappropriated fund activities
over which the courts presently have jurisdiction under 28 U.S.C. o 1346 and 1491.
Consideration was given to including all nonappropriated fund activities. However,
sinc ethecourt'spresentjurisdictionovernonappropriatedfundcontractsislimited
tocertainpostexchanges,andasthereappearstobenoproblemwithremediesrelating
to other nonappropriated fund activities, it was deemed unnecessary to include all
or any additional appropriated fund activities within the scope of the bill.
S. Rep. No. 95 -1118,at18(1978), reprinted in1978 U.S.C.C.A.N.5235,5252. Based on
the language of the statute and the legislative history, it is clear that Congress was
aware of the non - appropriated funds doctrine, and that it did not intend for the CDA
toexpandthe court'sjurisdictiontoreach non - appropriated fund activities otherthan
those specifically identified in the Tucker Act and incorporated by reference in the
CDA. Furash,at1343 - 1344. Ultimately, although the CDA contains no express provision
limiting it to agencies supported by appropriated funds, the Court of Appeals for the
FederalCircuitfoundthatCongressdidnotintendtheCDAtoobviatethenon - appropriated
fundsdoctrine. Rather, the Congressintendedforthe CDAto be subjecttothe principle
setforthin28U.S.C.22517,thatunlessotherwise provided, alljudgments ofthe Court
ofFederalClaimsaretobepaidfromappropriatedfunds. Id., L ‘Enfant Plaza Properties,
Inc. v. United States, 668 F.2d 1211, 1212 (1982).



III. Board Jurisdiction - More Expansive than that of the Court of Federal Claims
In its motion, the government argues that the CDA's prerequisites for jurisdiction by
the Court of Federal Claims are also necessary prerequisites for jurisdiction of the
boards of contract appeals. Respondent's Motion at 4. The government cites to Section
13(b) of the CDA, 41 U.S.C. = 612(b), which, through cross reference to the judgment
fund statute (28 U.S. C.n2517), prescribes that monetary awards by boards of contract
appealsshallbepaidthroughthevehicle ofacertificationbytheboardstothe General
Accounting Office for payment from the judgment fund. Section 13 states, in part:
(a) Any judgment a gainst the United States on a claim under this Act shall be paid
promptly in accordance with the procedures provided by section 1302 of the Act of
July 27, 1956, (70 Stat. 694, as amended; 31 U.S.C. 724a).
(b) Any monetary award to a contractor by an agenc y board of contract appeals shall
be paid promptlyinaccordance withthe procedures containedinsubsection (a) above.
(c) Payments made pursuant tosubsections (a) and (b) shallbe reimbursedtothe fund
provided by section 1302 of the Act of July 27, 1956, (70 Stat. 694, as amended; 31
U.S.C. 724a) by the agency whose appropriations were used for the contract out of
available funds or by obtainin g addit ional appropriations for such purposes.
Section 724a of Title 31 of the United States Code reads:
o 724a. Appropriations for payment of judgments and compromise settlements against
the United States
Therear eappropriated, outofany moneyinthe Treasury nototherwise appropriated,
suchsumsasmaybenecessaryforthepayment,nototherwiseprovidedfor,ascertified
by the Comptroller General, of final judgments, awards, and compromise settlements,
which a re payable in accordance with the terms of section 2414, 2517, 2672, or 2677
of Title 28 and decisions of boards of contract appeals ... [as amended by P. Law
95- 563, Sec. 14(c)].
Insum, the government statesthatsection 13 ofthe CDA hasthe same effect onaboard's
jurisdictionas28U.S.C.a2517(a)hasonthejurisdictionofthe CourtofFederal Claims
since both the judgments of the court and awards by the boards are to be paid out of
the permanent indefinite appropriation established by 31 U.S.C. & 724a. Thus, the
government concludes that the board could not exercise jurisdiction under the CDA. The
Courtof Appealsforthe Federal Circuitmade referencetothatinterpretationin Furash
v. United States, 252F.3d at 1343

The government's argument i s premised exclusively upon the Board's jurisdiction under
the CDA. However, as we explain below, the CDA did not remove or limit the Board's
jurisdiction over non - CDA appeals. Because the CDA does not provide the sole basis for
the Board to exercise juris diction over this case, the Board may hear this appeal.

a. Board's Pre-CDA Jurisdiction
We will first examine this Board's jurisdiction prior to the enactment of the Contract

Disputes Act. Before the CDA, the Board's jurisdiction was derived from its char terand
the agreement of the parties. Dr. Michael M. Grinberg,87 -3BCA|19573 (DOTBCA 1987);
Varo, Inc.,87 -1BCA|19,430(DOTBCA 1987); citing United States v. Utah Construction
and Mining Co.,384U.S. 394 (1966); United States v. Moorman, 338 U.S. 45 7(1950). In
reviewing the Board's pre - CDA jurisdiction, the Court of Claims stated, by their
agreement, the contracting parties may expand or lessen the kinds of controversies over

which the Board has mandatory cognizance. O Dr. Michael M. Grinberg, citing General
Dynamics Corp. v. United States, 558 F.2d 985, 990 (1977); American Fire and Casualty
Co. v. Finn,341U.S.6(1950). The Board'sjurisdiction thus differed from that of the

courts whose jurisdiction Qdepend[ed] upon constitutional and statutor y grants, which

obviously [could not] be altered by litigants. O 1d. Thus, for example, while the Court



of Federal Claims could only entertain claims for monetary relief, see, e.g., Overall
Roofing & Construction, Inc., v. United States,929F.2d687 (Fed. Cir.1991),theboards
of contract appeals routinely entertained appeals seeking declaratory relief.

Over the years, the parties have conferred upon the boards jurisdiction to hear many

species of cases not within the Court of Federal Claims' jurisdiction . Pursuantto the
ODisputes  Oclauses of pre - CDA contracts, the boards heard appeals by contractors from

final decisions of contracting officers on questions of fact arising under the contract
notinvolvingrequestsformonetaryrelief. Boardshaveassumed jurisdictionoverissues

involvingdisputesastotheinterpretationofcontractprovisionsandthe determination
ofthe rights and obligations of parties under the provisions of a contract even though

the Court of Claims might have declined jurisdiction o n the grounds that a declaratory

judgment would be involved. McDonnell Douglas Corp.,83 -1BCA| 16,377 (ASBCA 1983),
affirmedinpartandrejectedinpartonothergrounds, McDonnell Douglas Corp. v. United
States, 754 F.2d 365 (Fed. Cir. 1985). Likewise, boards considered appeals involving:

requests for time extensions, United States v. Utah Construction and Mining Co., 384
U.S.394,405(1965);interpretationof patentnoticesondrawings, Teledyne Continental
Motors, Division of Teledyne Industries, Inc.,76 -1BCA|11852(ASBCA1976);conversions

of terminations for default to terminations for convenience, Capital City Construction
Co., Inc.,75 -1BCA|11,012 (DOTBCA 1975); cost accounting standard interpretations,

Airesearch Manufacturing Co.,76 -2BCA|12,150 (ASBCA 1976), aff'd 77-1BCA} 12,546,
and otherremedies under contract provisions authorizing relief. The boards were vested

with jurisdiction over these matters though no monetary damages were requested. Dr.

Michael M. Grinberg,87 -3BCA|19 573(DOTBCA1987); Varo, Inc.,87 -1BCA|19,430(DOTBCA
1987).TheCourtofClaimswouldhavebeenunabletohearthesesamecasesforthereasons
stated above.

b. Board Jurisdiction Post-CDA

After the enactment of the CDA, litigants in the Court of Fede ral Claims were initially
limitedtoasserting claimsformonetary reliefforthe courtto havejurisdiction. See,
e.g., Overall Roofing & Construction, Inc., v. United States, 929 F.2d 687 (Fed. Cir.

1991). The boards, by contrast, retained the ability to grant other relief. See, e.g.,

Malone v. United States, 849 F.2d 1441, modified, 857 F.2d 787 (Fed. Cir. 1988) (the
Federal Circuit held that in CDA cases, litigants before the boards could continue to

request declaratory relief and the boards could conti nue to grant such relief, just as
they had done pre - CDA).

In Dr. Michael M. Grinberg, 87 -1BCA| 19,573 (DOTBCA 1987), this Board analyzed its
post - CDA jurisdiction to provide non - monetary relief in a claim seeking to convert a
termination for default to one for convenience. In that case, the government asserted
thatthe final language of section 8(d) of the Act limited the Board's jurisdiction and
that the Board was only authorized to grant any relief available to a litigant in the
CourtofClaims.TheBoardrejectedthegovernment'sargumentsbaseduponthelegislative
history of the CDA . The legislative history revealed that Congress intended to expand
the board's jurisdiction, not limit it. As the House Report of September 8, 1978, on
the Contract Disputes Act, stated with regard to the changes made to the board's
jurisdiction:
Inthe ¢ ourse of hearings on the earlier bills, it was urged that this grant of
authority to each executive agency to settle Call disputes Oas provided in this bill
would be beneficial. It was asserted that there is no fundamental reason why breach
of contract, mi stake, and misrepresentation issues should not be settled
administratively. The Call disputes Oapproach provided in this section was urged on



thebasisthatitwillfosterthedesirableresultofsettlingmoremeritoriousclaims
andavoidingunnecessarydi sputes. ltwasalsocontemplatedthat, afteracontracting
officer's decision, this authority would eliminate the present fragmentation of
remediesproblemsthatmaybepresentinsomedisputes - particularlythosewherethere
arebothclaims Qunder Othecon tractandthosefor OQoreach Oofcontract. Thissection
willenablethe agencyboard of contractappealstoadjudicate allsuch appeals. This
expansion of their jurisdiction is consistent with the statutory recognition given
such boards in the bill. It is a recognition of their competence and ability to
adjudicate matters beyond those Carising under the contract. o
H.R. Rep. No. 96 -1556,95 ™ Cong., 2d Bess., 17, 18 (1978). Therefore, in Grinberg,the
Boardassumedjurisdictionovertheappeal, eventhoughth eCourtofFederalClaimscould
not. The Board's jurisdiction over appeals post - CDA remained broader than that of the
Court of Federal Claims. (FN4]

IV. The Board Has Jurisdiction Over This Appeal

Under the Contracts Disputes Act, the Board can hear and decide all appeals from a

contracting officer's decision involving appropriated funds. The CDA identifies the

non - appropriated fund entities that are exceptions to this general rule. 28 U.S.C. o

1491 . Where, as here, the contracting party, UNICOR, is not one of the specifically

enumerated non - appropriated fund instrumentalities listed in the CDA, the contract

before us does notfall under our CDA jurisdiction. See Core Concepts v. United States,
327 F .3d at 1335 -1337.

The CDA did not take away a board's authority to exercise non - CDA jurisdiction. See,
e.g., Sufi Network Services, Inc.,04 -1BCA|32,606(ASBCA 2004)( OASBCA jurisdiction,

if any, of any appeal arising under an unaffiliated NAFI contract derives from such
contract's Disputes clause O; PNL Commercial Corp., 2004 WL 385695 (ASBCA 2004);
Costruzioni & Impianti, S.R.L.,03 -1BCA|32,201(ASBCA2003)(jurisdictionoverappeal

involving NAFI stems from its charter and the disputes clause, not t he CDA); Frontlook
Promotions, Inc.,99 -1BCA|30,175(ASBCA1998)(boardreviewed terminationfordefault
onaNAFIcontractnotaffiliatedwithabase - exchangesystemorservice); Computer Valley
International, Ltd.,94 -1BCA | 26,297 (ASBCA 1994); Philomath Timber Co.,89 -1BCA|]
21,418 (IBCA 1988); Dae Lim Industries, 86 -3 BCA 19244 (ASBCA 1986). Thus, boards'

frequently exercise jurisdiction in non - CDA cases. Similarly, for the reasons stated

below, we determine here that the Board has jurisdiction ove r this appeal.

Pursuant to regulation, the Board has jurisdiction to hear and decide:
(1) appeals from decisions made by contracting officers relating to contracts of the
Department of Transportation and its constituent entities;
(2)appealsfromdecision sofcontracting officersrelatingto contracts ofany other
executive agency whensuch agency orthe Administrator of Federal Procurement Policy
has designated the Board to decide the appeal,
(3) matters within the jurisdiction of the Board in accordance with the provisions
of the Contract Disputes Act, 41 U.S.C. aa 600 et seq.,and
(4) other matters as directed by the Secretary which are not inconsistent with
statutory duties.

48 C.F.R. Chap. 63.

The charter grants the Board authority to exercise jurisdi ction over appeals from
decisions of contracting officers relating to contracts of any other executive agency
when such agency. .. has designated the Board to decide the appeal. See 48 C.F.R. =

6301.3(a)(2). Also see Carter Industries, Inc.,98 -1BCA|[296 25 (DOTBCA 1998)(appeal



involved DOJ contract pursuant to designation). The Department of Justice, by the

Attorney General, and with the agreement of the Secretary of Transportation has

designated this Board to hear all Qappeals by contractors from decisio ns on disputed
guestionstakenpursuanttoprovisionsofcontractsrequiringthedeterminationofthose

appeals by the Attorney General or his duly authorized representative, in such cases

asmay be referredtothe Board by the Attorney General. Olnaccord  ancewiththe express
language of the charter and the agreement with the Department of Justice, the Board may

exercise jurisdiction over non - CDA appeals from that Department where the parties have

agreed to have this Board decide their disputes.

The parti  es agreed to the Board's jurisdiction by including a disputes clause in the
contract and their other actions. Here, the ODisputes  Oclause in the contract states:
(d)Disputes.ThisContractissubjecttotheContractDisputesActof1978,asamended
(41U. S.C.on601 -613). Failure of the parties to this contract to reach agreement
on any request for equitable adjustment, claim, appeal or action arising under or
relating to this contract shall be a dispute to be resolved in accordance with the
clause at FAR 52.233 - 1, Disputes, which is incorporated herein by reference. The
Contractorshall proceed diligently with performance of this contract, pending final
resolution of any dispute arising under the contract.

App. Exh. 5, Contract, Section I(d), page 11. (FNS]

The clause incorrectly states that the contract is subject to the CDA. As we noted

previously, the CDA does not apply to this contract. Although the parties stated that

the contract is subject to the CDA, the parties may not confer jurisdiction where

jur isdictiondoesnotlie. See Pacrim Pizza Co. v. Pirie,304F.3d1291,1294 (Fed.Cir.
2002).

However, by including the disputes clause, we find that the parties were attempting to

provide a mechanism for dispute resolution. This Board has been designated by the DOJ
to hear its disputes. Although the parties mistakenly stated that their contract was

governed by the CDA, it does not follow that they thereby waived the right to receive

an impartial and independent administrative adjudication otherwise availab le to them
pursuant to the Board Charter and the DOJ agreement. As is clear from the Memorandum

of Understanding cited above and the DOJ's regulation, 48 C.F.R. 2833.211(a), the DOJ

has agreed that the Board shall hear all appeals from contracting officers decisions,
and that agreement is not limited to CDA contracts. Appellant has agreed to have this
Boardhearitsappeals,asisevidentbythefactsthatappellantchosetofileitsappeal

in this forum and that appellant opposesthe government's motion to dismiss. Therefore,

in the absence of evidence to the contrary, we find that the parties intended for the

Board to exercise jurisdiction over this appeal under its broad charter.

Conclusion

We conclude that the Board has jurisdiction to hear UNICOR's claim. The government's
motion to dismiss is denied.

Jeri Kaylene Somers
Administrative Judge
Concur:

James L. Stern



Chief Administrative Judge
Chair

Eileen P. Fennessy
Deputy Chief Administra tive Judge
Vice Chair

FN1. Although appellant indicated in correspondence that it opposed the government's
motion, appellant has not submitted a memorandum in support of its opposition.

FN2.FAR52.233 - 1states,inpertinentpart: Q(a) Thiscontractiss ubjecttotheContract
Disputes Act of 1978, as amended (41 U.S.C. oo 601 - 613); (b) Except as provided in the

Act, all disputes arising under or relating to this contract shall be resolved under

this clause.... Oln addition, Standard Form 1449, which was t he first page of the
contract, incorporated FAR52.212 - 4byreference.FAR52.212 - 4containslanguage almost
identical to that set forth in full text in the contract.

FN3. The nonappropriated fund activities described in sections 1346 and 1491 of Title

28are:  Othe Armyand Air Force Exchange Service, Navy Exchanges, Marine Corp Exchanges,
Coast Guard Exchanges, or Exchange Councils of the national Aeronautics and Space
Administration. o

FN4. A 1992 amendment to the Tucker Act gave the Court of Federal Cla ims jurisdiction
equivalent to that of the boards Oto render judgment upon any claim by or against...

a contractor under section 10(a)(1) of the Contract Disputes Act, including [certain

specific kinds of non - monetary disputes], and other nonmonetary di sputes on which a
decision of the contracting officer has been issued under section 6 of the [CDA]. 028

U.S.C. 1 1491(a)(2).

FN5. That clause incorporated FAR 52.533 - 1, another disputes clause, by reference. In

addit ion,thefirstpageofthe contract, Standard Form1449,incorporated FAR52.212 -4,
by reference. Both of the clauses incorporated by reference contained identical or

similar language to that set forth in full text.



