HCR Contractor Prevails on Claim Based on Change in “Hours of Service” Rule


The Postal Service Board of Contract Appeals (PSBCA) recently granted an HCR contractor’s claim for its costs to comply with a new Department of Transportation (DOT) “Hours of Service” rule implemented during the contract.   See L. P. Fleming, Inc., PSBCA No. 5197, February 3, 2006.  The new Hours of Service rule required the contractor to switch from a single driver to team drivers during the term of the contract, which substantially increased the cost of performance.  The contracting officer’s denial of the claim was overturned by the Board, which granted the claim in full.  


When the route was put up for bid, the solicitation stated that the applicable DOT Hours of Service rule allowed a maximum driving time of 12 hours, followed by 8 hours rest.  Under this 12 hours-on/8 hours-off rule, the route could be performed by a single driver, assuming the  driver completed the run before the scheduled arrival time.  That was indeed the practice on the existing contract, as the route could be completed in sufficient time to meet the 12 hours-on/8 hours-off rule.  This was also the Postal Service’s belief as well, because the estimated driver hours set out in the solicitation was too low to have been derived from team drivers.


While the solicitation stated a 12 hours-on/8 hours-off rule, the Hours of Service rule that was actually in effect was 10 hours-on/8 hours-off.  The HCR contractor was aware of the difference between the actual Hours of Service rule and what the solicitation stated.  However, the contractor assumed that the Postal Service would not have specified a maximum driving time of 12 hours unless it had obtained an exemption from the normally applicable DOT rule and did not check further.  The contractor submitted its bid on the basis of the DOT rule set out in the solicitation.  Other bidders seemingly made the same assumption, because the offers that USPS received were priced within a close range. 


The contractor won the award and performed successfully, meeting the schedule requirements while complying with the solicitation’s – and now the contract’s – stated DOT rule.  Within a few months, however, DOT issued a new Hours of Service rule which changed the maximum allowable driver hours to 11 hours-on/10 hours-off.  While the route could, perhaps, be performed in 11 hours instead of 12 hours, the additional 2 hours of sleep time could simply not be accommodated under the existing schedule.  The Postal Service refused to modify the schedule and instead directed the contractor to comply with the new Hours of Service rule.  The contractor could now meet the schedule only by using team drivers instead of a single driver, which vastly increased the cost of performance.


The contractor submitted its request to be compensated for the cost impact, but the Postal Service, which had initially been inclined to approve the request, denied the request.  The contracting officer contended that the contractor had only rarely completed the route within the 12-hour period.  Since the contractor had not been able to complete the route in 12 hours, the contracting officer reasoned, it had made a mistake in bid which was not correctable simply because the Hours of Service rules had changed.


But the contracting officer had the facts wrong.  The contractor had actually completed the route well within the 12-hour period on nearly every occasion, or had an excusable delay (e.g., severe weather, road conditions).  So when the claim made its way to the PSBCA, the Postal Service came up with some new defenses.  The Postal Service now contended that the contractor should not have relied on what the solicitation stated was the applicable Hours of Service rule.  The actual rule was 10 hours-on/8 hours-off, not 12 hours-on/8 hours-off.  The contract required the contractor to comply with all applicable DOT rules, and the contractor knew what the actual rule was.  Thus, he could not rely on what the solicitation stated.  His original bid should thus have been based on team drivers, and thus no compensation was owed.


The Board rejected this argument, implicitly holding that the contractor reasonably assumed that the Postal Service had obtained an exemption from the 10 hour rule.  Why, after all, would the solicitation specifically state a rule that differed from the current rule unless USPS had obtained an exemption from it?  (This piece of information was also the single most important aspect of the solicitation for purposes of pricing a bid.)  Also, the Board noted that the contracting officer denied the claim on the basis that contractor had not completed the route in 12 hours.  While the contracting officer was wrong on this score, his attempted reliance on the 12 hour rule demonstrated that he did not believe the contractor was contractually obligated to meet the 10-hour DOT rule. 


But the contractor was not out of the woods just yet.  The Postal Service also argued that the contractor could not have met the 8 hour sleep rule, because the route schedule did not allow 8 hours between the arrival time and the departure time for the next run.  Since there was insufficient time in the schedule for 8 hours sleep time, the contractor should have bid team drivers initially and thus the new DOT rule changes would not have had an impact on its costs.


This argument failed as well.  Aside from being inconsistent with the solicitation’s driver hours estimate, the contractor had consistently arrived early enough at the endpoint to meet the 8 hours-off rule before the next run.  While the Postal Service argued that the contractor was not permitted to arrive any earlier than the scheduled arrival time, the facts once again interfered with its argument.  The Postal Service’s own records showed that the contractor had regularly arrived at the endpoint significantly in advance of the scheduled arrival time to meet the 8 hours rest time, and the Postal Service had never objected to these early arrivals.  With the Postal Service’s defenses disposed of, the Board granted the contractor’s claim.  

What lessons can be drawn from this case?  Here are a few:  First, contractors are normally entitled to compensation for cost impacts arising from changes to DOT Hours of Service rules.  Second, a contractor may rely on what is stated in a solicitation, even if it turns out the solicitation mistakenly describes a DOT regulation.  Third, the contracting officer is not always aware of the true facts, and his reliance on errant facts will normally not withstand the scrutiny that the PSBCA applies. 
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