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RADER, Circuit Judge.

The General Services Administration Board of Contract Appeals (Board) granted Wiltel, Inc.'s and MCI Tele-
communications Corporation's bid protest. Wiltel, Inc. v. General Services Admin., 1992 BPD 9 201 1992 WL
189631 (GSBCA 1992). AT & T Communications, Inc. and the General Services Administration (GSA) appeal.
The protest concerns FTS2000, the Federal Government's comprehensive telecommunications contract. GSA and
AT & T agreed to modify the FTS2000 contract to add services. Wiltel (and later MCI) protested the modification
for exceeding the scope of the FTS2000 contract. Because the Competition in Contracting Act (CICA) does not re-
quire a separate competitive procurement for this modification to the FTS2000 contract, this court reverses.

BACKGROUND
In 1986, GSA solicited bids for FTS2000, a Government-wide telecommunications system. Under the heading
Description/Specifications/Work Statement, the FTS2000's request for proposals describes the scope of the contract:

C.1.3 Objectives
The FTS2000 procurement is designed to meet the following government objectives:
a. To obtain a comprehensive set of telecommunications services

b. To obtain telecommunications services through two prime service contractors responsible for providing all
services and network management

c. To accurately forecast telecommunications costs over a 10-year contract period



e. To adopt an architecture that will provide a smooth transition to an Integrated Services Digital Network
(ISDN) environment when it becomes economically attractive

f. To encourage competition between the two FTS2000 services contractors as a means of ensuring continued
improvements in FTS2000 services and prices

Some specific requirements to meet these objectives are described below.

C.1.3.1 Telecommunications Services. The government intends to procure the following six telecommunications
services: switched voice service, switched data service, switched digital integrated service, packet switched ser-
vice, video transmission service, and dedicated transmission service. This solicitation describes these services, as

well as specific features of these services that the government is likely to procure. It is the government's intent that
these services conform as closely as possible with those offered commercially.

GSA Request for Proposals number KET-JW-87-02 q C.1.3-C.1.3.1 (RFP); see also Wiltel, 1992 BPD q 201 at
3. This case features one of the six services mentioned above, namely dedicated transmission services.

The RFP's next paragraph defines “dedicated transmission service:

C.2.1.1 Services. the contractor shall provide the following services:

f. Dedicated transmission service for point-to-point private line transmission of voice and data.

RFP atq C.2.1.1.

Dedicated transmission service receives detailed treatment later in the FTS2000 RFP: “Dedicated transmission
service includes analog, digital, and T1 transmission service.” RFP at § C.2.7. “Analog” includes “(i) voice and ana-
log data at rates up to 4.8 kbps, and (ii) voice and analog data at 9.6 kbps between two FTS2000 service delivery
points.” RFP at § C.2.7.1. “Digital” includes digital data transmission at 9.6 kbps and at 56 kbps/64 kbps. RFP at

C.2.7.2. T1 is digital data transmission at a rate of 1.544 Mbps. Wiltel at 3, n. 1.; see RFP at § C.2.7.3. The three
separate types of dedicated transmission service in the RFP differ primarily in their transmission rates.

The RFP encourages offerors to propose additional features:

L.37.4.4 Additional Features/Items. The offeror is encouraged to offer additional features and items not identified
in the price schedules provided in the RFP, but which the offeror normally supplies to its other customers....

Certain general rules apply to what features/items may be offered, as listed below:

d. They shall be items that can be included under the general scope of this solicitation.
RFP qL.37.4.4.
The RFP also incorporates by reference a standard changes clause and a “Service Improvements” clause:
H.16 Service Improvements

a. After contract award, the Government may solicit, and the Contractor is encouraged to propose independent-
ly, improvements to the services, features, or other requirements of the contract. These improvements may be
proposed to save money, to improve performance, or for any other purpose which presents a service advantage
to the Government.... Those proposed service improvements that are acceptable to the government will be pro-



cessed as modifications to the contract.

e. If a proposal submitted pursuant to this clause is accepted and applied to this contract, the equitable adjust-
ment increasing or decreasing the contract price shall be in accordance with the procedures of the “Changes”
clause. The resulting contract modification will state that it is made pursuant to this clause.

RFP 9 H.16.

The RFP requires the contractor to present “an annual service plan for approval by the service oversight center.”
RFP at 4 C.3.2.10. The plan must assess “areas of growth requiring new access arrangements, the opening of new
locations ... forecasting of new telecommunications applications and services, and the like.” /d.

Congress required GSA to award the FTS2000 contract to two providers in a 60%-40% division. Wiltel, 1992
BPD 9201 at 2. After four and seven years of contract performance, the FTS2000 contract permits the two providers
to compete for a larger share of the services. See RFP q H.14. Three companies submitted bids on the FTS2000
RFP-AT & T, Sprint, and Martin Marietta (with whom MCI participated as a subcontractor). In late 1988, GSA
awarded the contracts to AT & T and Sprint, with the 60% share to AT & T. Id. at 4-5.

The contract awarded to AT & T had a guaranteed value of 270 million dollars over the first four years. /d. at 5.
The contract price depends principally on the volume of use by the government. The stated maximum value of the
AT & T contract is 15 billion dollars. The current estimated total value of the AT & T contract is 5 to 8 billion dol-
lars. Id. at 10.

On March 4, 1992, AT & T submitted a proposal under the Service Improvements clause of the FTS2000 con-
tract. AT & T proposed to modify the contract by adding “T3” circuits as a fourth type of dedicated transmission
service. T3 circuits provide digital data transmission at 44.736 Mbps, a rate 28 times faster than T1, the fastest pre-
modification dedicated transmission service circuit. GSA evaluated the proposal and determined that federal agen-
cies needed T3 service. GSA also concluded that the proposal was within the scope of the FTS2000 contract.

On March 31, 1992, GSA and AT & T entered into Modification PS95, a “bilateral modification to incorporate
an enhancement feature to the Dedicated Transmission Service.” See Wiltel, 1992 BPD 201 at 9-10. The modifica-
tion provides for procurement of twenty-one T3 circuits joining pairs of locations from among a set of thirty. Id. at
19. The total value of the modification is approximately 100 million dollars. See id. at 10.

DISCUSSION
Standard of Review
This court upholds the Board's decision on a question of fact “unless the decision is fraudulent, or arbitrary, or
capricious, or so grossly erroneous as to necessarily imply bad faith, or if such decision is not supported by substan-
tial evidence.” 41 U.S.C. § 609(b) (1988). This court reviews the Board's legal conclusions de novo. /d.

Modification
The Competition in Contracting Act (CICA) requires executive agencies, when procuring property or ser-
vices, to “obtain full and open competition through the use of competitive procedures.” 41 U.S.C. § 253(a)(1)(A)
(1988). CICA, however, does not prevent modification of a contract by requiring a new bid procedure for every
change.™' Rather only modifications outside the scope of the original competed contract fall under the statutory
competition requirement. CICA sets forth no standard for determining when modification of an existing contract
requires a new competition or falls within the scope of the original competitive procurement.

FNI. Congress did not intend to prevent contract modification. Other statutes specifically recognize that
federal procurement contracts may be modified. See 41 U.S.C. § 423(e)(1) & (2) (Supp. III 1991) (provid-
ing that certain certifications must be made by the contractor and the contracting officer before an agency
may award a contract or agree to a modification or extension of a contract).

This court's predecessor, the Court of Claims, set forth a standard for determining whether a contract modifica-
tion is within the scope of the underlying contract:



Under established case law, a cardinal change is a breach. It occurs when the government effects an alteration in
the work so drastic that it effectively requires the contractor to perform duties materially different from those orig-
inally bargained for. By definition, then a cardinal change is so profound that it is not redressable under the con-
tract, and thus renders the government in breach.

Allied Materials & Equip. Co. v. United States, 569 F.2d 562, 563-64, 215 Ct.Cl. 406 (1978); see also Air-A-
Plane Corp. v. United States, 408 F.2d 1030, 1032-33, 187 Ct.CL. 269 (1969). The question presented in this case is
slightly different from the cases which produced this cardinal change doctrine.

This case does not ask whether Government modifications breached a contract, but asks instead whether Gov-
ernment modifications changed the contract enough to circumvent the statutory requirement of competition. The
cardinal change doctrine asks whether a modification exceeds the scope of the contract's changes clause; this case
asks whether the modification is within the scope of the competition conducted to achieve the original contract. In
application, these questions overlap. See American Air Filter Co., 57 Comp.Gen. 567, 572-73 (1978) (affirming on
reconsideration 57 Comp.Gen. 285 (1978)). A modification generally falls within the scope of the original procure-
ment if potential bidders would have expected it to fall within the contract's changes clause. /d. at 573.

In determining whether a modification falls within CICA's competition requirement, this court examines
whether the contract as modified materially departs from the scope of the original procurement. See Neil R. Gross &
Co., B-237434,90-1 CPD 9 212 at 2-3 (Feb. 23, 1990), aff'd on reconsideration, B-237434.2, 90-1 CPD Y 491 (May
22, 1990) (“[W]e look to whether there is a material difference between the modified contract and the prime contract
that was originally competed.”); American Air Filter, 57 Comp.Gen. at 286 (The test is “whether a changed contract
is materially different from the competed contract.”). The analysis thus focuses on the scope of the entire original
procurement in comparison to the scope of the contract as modified. Thus a broad original competition may validate
a broader range of later modifications without further bid procedures.

Scope of the FTS2000 Contract

The FTS2000 contract encompasses “a comprehensive set of telecommunications services” for the entire Fed-
eral Government. See RFP q C.1.3. By its terms, FTS2000 covers a broad range of telecommunications services.
The contract also has the objective of “accurately forecast[ing] telecommunications costs over a 10-year contract
period.” Id. With services extending over this lengthy period, potential bidders on the FTS2000 certainly contem-
plated extensive modifications to meet changing needs of the entire Federal Government.™ In sum, this contract's
breadth suggests that a broad range of modifications would fall within the scope of its changes clause.

FN2. Other Board decisions construing the scope of the FTS2000 contract support this reading of the con-
tract. In MCI Telecommunications Corp., GSBCA No. 10450-P, 1990 BPD 9 55, 1990 WL 18930 (MCI 1),
MCI protested a modification of U.S. Sprint's FTS2000 contract. The modification enhanced the contract's
switched voice service. The Board denied the protest, concluding that “the contract as contemplated and
awarded was intended to permit the Government to obtain enhanced capabilities such as those provided un-
der the contract modification.” The Board characterized the FTS2000 contract as “a contract which ... per-
mit[s] the Government to obtain services under the contract as they become available.” MCI I, 1990 BPD §
55 at 14.

The FTS2000 contract also explicitly includes a Service Improvements Clause. This clause expressly encour-
ages contractors “to propose independently improvements to the services, features, or other requirements of the con-
tract.” RFP q H.16. FTS2000 explains that improvements acceptable to the Government “will be processed as modi-
fications to the contract.” /d. Indeed the contract requires contractors to draft an annual service plan. This annual
plan provides a mechanism for contractors to suggest new access arrangements, new telecommunications services,
and other alterations to meet the Government's needs over this lengthy service contract. RFP 9 3.2.10.

The FTS2000 contract also expressly mentions transition to more advanced technology as it becomes available
commercially. See, e.g., RFP 9 L.37.4.4. Indeed the contract states that services under the contract should “conform
as closely as possible with those offered commercially.” RFP § C.1.3.1. Thus, potential bidders had full notice that
the FTS2000 contract would require extensive alterations to meet the Government's changing needs and the chang-
ing technology of telecommunications.

The T3 technology fits within the work obligations undertaken by the FTS2000 contractors. The contractors
promised to provide “dedicated transmission service.” According to the contract, this service includes analog, digi-
tal, and T1 transmission service. These three types of service differ primarily in their transmission rates. T1 is faster



than digital which is faster than analog.

T3 is the next generation of dedicated transmission service. T3 conveys the same voice or data information as
the other forms of dedicated transmission service, but at a higher rate of speed. The higher capacity T3 circuits con-
vey information twenty-eight times faster than the T1 technology. In the interim between the original procurement
and the modification, T3 became commercially available on a wide-scale. In light of the contractor's obligations to
propose improvements to keep the Government's telecommunications technology in step with technology advances,
T3 falls within the scope of the FTS2000 contract.

The Board erred in its reading of RFP 9§ H.16, the Service Improvements clause. The Board concluded that this
clause did not authorize the addition of T3 to the contract because T3 was not an “improvement to the services, fea-
tures, or other requirements of the contract.” The Board limited the clause to improvements in the existing services,
namely the analog, digital and T1 services. This erroneous interpretation overlooks the contractor's obligation to
improve Dedicated Transmission Service as a whole.”™ The RFP lists Dedicated Transmission Service as one im-
portant service under the contract. The term Dedicated Transmission Service is not merely a heading of the contract.
The contract specifically defines the term as “point-to-point private line transmission of voice and data.”

FN3. Similarly the Board erred by focusing only on the differences between T3 and T1. The “service” at is-
sue is the entire service under the contract. The Board should have compared the service performed by AT
& T under the contract before the modification with the service to be performed under the contract after the
modification. Before the modification, viewed from the perspective of the contract as a whole, AT & T was
providing “comprehensive telecommunications services” to federal agencies. A modification adding a more
advanced speed of dedicated transmission service does not substantially affect the type of service AT & T
performs under the contract as a whole.

The Board also erred in comparing “only the incremental difference in cost between providing a T1 and a
T3 line.” Wiltel at 15. Because the proper comparison is between the competed contract and the contract
as modified, the pricing of the “service” refers to the pricing of the contract's entire service.

The Board erred in assuming that the term “service” has one and the same meaning in various contexts. To the
contrary, the FTS2000 contract uses “service” in many distinct ways. For instance, a comprehensive “service” can
include more than one component “service”: “Dedicated transmission service includes analog, digital and T1 trans-
mission service....” RFP § C.2.7 (emphasis added). The FTS2000 contract refers to the entire performance of the
contract as well as parts thereof as a “service.”

Moreover the Service Improvement clause includes sweeping language to ensure the Government obtains any
service advantage: “These improvements may be proposed to save money, to improve performance, or for any other
purpose which presents a service advantage to the Government.” RFP § H.16. The clause expressly notes that ac-
ceptable improvements “will be processed as modifications.” Id. Because the FTS2000 contract itself defines Dedi-
cated Transmission Service as a “service,” this court concludes that improvements in that service fall within the Ser-
vice Improvements clause.

Bidders' Expectations

An important factor in determining the scope of the original competition is “whether the solicitation for the
original contract adequately advised offerors of the potential for the type of changes during the course of the con-
tract that in fact occurred, or whether the modification is of a nature which potential offerors would reasonably have
anticipated.” Neil R. Gross & Co., 90-1 CPD 9 212 at 3 (1990) (citation omitted). The FTS2000 contract highlights
the Government's desire to procure state-of-the-art comprehensive telecommunications services from two prime
contractors. In particular, the breadth of the stated objectives, the meaning of the Service Improvements clause, the
express language about commercially available technology, and the requirement for an annual forecast of new tech-
nologies would suggest to potential offerors that the next generation of Dedicated Transmission Service would rea-
sonably fall within the scope of the contract.

Other Board cases support the conclusion that potential bidders would have interpreted the scope of the
FTS2000 contract to include this modification. In MCI Telecommunications Corp., GSBCA No. 11963-P, 1992
BPD 9287, 1992 WL 292853 (MCI II ), MCI protested a modification to the AT & T FTS2000 contract. The modi-
fication added multipoint service to the contract's dedicated transmission service. The contract defined dedicated
transmission service as point-to-point transmission of voice and data. Multipoint service connects more than two
points at the same time. In finding the modification within the scope of the contract, the Board determined:



The record ... establishes beyond doubt that all of the offerors for the FTS2000 contract, and the Government, be-
lieved that the successful vendors would provide virtually all commercially available intercity telecommunications
services to the user agencies, and that the losing vendor would be essentially shut out of that business for a ten-
year period.

MCI 11, 1992 BPD 9 287 at 14. Although the Board noted that it “need not decide ... whether all of those grand
expectations were reasonable,” id., the Board found that the expectation that multipoint would have been within the
scope of the contract was clearly reasonable. Likewise, this court concludes that the offerors at the time of the com-
petition would reasonably have believed T3 to be within the scope of the contract.

The Board gave undue emphasis to GSA's purported “rejection” of offers to include T3 in the original procure-
ment. The Board's own findings disclose that “GSA did not accept, or even evaluate, any of [the] additional features
or items, like T3, that offerors proposed.” Wiltel at 5. GSA's non-acceptance and refusal to consider T3 was not a
rejection, nor the type of disapproval which would have led a reasonable bidder at the time to conclude that the non-
accepted proposals were outside the scope of the contract and its changes clause.

Conclusion
In sum, the Board erred by focusing on the differences between T1 and T3, rather than on the modification in
the context of the contract as a whole. The Board also failed to properly evaluate the reasonable expectations of of-
ferors at the time of the competition. Based on the Board's findings and on its own review of the record, this court
concludes as a matter of law that the modification at issue is within the scope of the FTS2000 contract. This court
thus reverses and remands with directions to dismiss the protest.

Costs
Each party to bear its own costs.

REVERSED.



